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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Titl  4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Op n
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.
Requests for Opinion
ID# 39596. Request from the Honorable Bill Turner District
Attorney, Brazos County, 300 East 26th St., Suite 310, Brazos County
Courthouse, Bryan, Texas 77803, regarding the appointment of an
assistant county auditor.
ID# 39600. Request from the Honorable James M. Kuboviak, County
Attorney, Brazos County, 300 East 26th St., Suite 325, Bryan, Texas
77803, regarding whether a district clerk may simultaneously hold
the position of unpaid reserve deputy sheriff.
ID# 39605. Request from the Honorable Jerry Patterson, Texas
Senate, P.O. Box 12068, Austin, Texas 78711-2068, regarding the
authority of an off-duty police officer employed by a junior college
district.
TRD-9708804
ATTORNEY GENERAL July 15, 1997 22 TexReg 6503
TEXAS
 ETHICS COMMISSION
The Texas Ethics Commission is authorized by the Government Code, §571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full texas of opinions or questions on particular submissions should be




AOR-408. Closed. Withdrawn by requestor. The Texas Ethics
Commission is authorized by section 571.091 of the Government
Code to issue advisory opinions in regard to the following statutes:
(1) Chapter 572, Government Code; (2) Chapter 302, Government
Code; (1) Chapter 305, Government Code; (3) Title 15, Election
Code; (5) Chapter 36, Penal Code; and (6) Chapter 39, Penal Code.
Questions on particular submissions should be addressed to the Texas
Ethics Commission, P. O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.





Filed: July 7, 1997
♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.
Symbology in amended emergency sections. New language added to an existing section is
indicated by the use of bold text. [Brackets] indicate deletion of existing material within a
section.
TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 7. Gas Utilities Division
Substantive Rules
16 TAC §7.74
The Railroad Commission of Texas amends §7.74, relating
to school piping testing, on an emergency basis. This rule
was adopted on an emergency basis on June 24, 1997; the
amended rule is effective immediately upon filing with the
secretary of state.
Amended §7.74 is necessary to properly implement the require-
ments of House Bill 1611 (H.B. 1611), enacted by the 75th
Legislature and effective June 20, 1997. H.B. 1611 mandates
biennial testing of piping in schools that operate year round,
and requires the testing to be completed by July 1. Without this
emergency amendment rule which establishes the proper scope
of the procedures by which such inspections are to be con-
ducted, there is an imminent peril to the public safety of students
and personnel in such schools. The emergency amendment
requires operators that supply natural gas to school districts
to receive notification regarding pressure testing performed by
these schools and take action as further specified.
The Commission does not simultaneously propose this new rule
for adoption through regular rulemaking procedures. Rather,
the Commission wishes to develop a permanent rule for adop-
tion by working with operators and schools and giving them op-
portunity to comment. Drafting a proposal for permanent adop-
tion will begin soon.
The amended section is adopted on an emergency basis under
the Texas Civil Statutes, Article 6053-2a, which authorizes the
Commission to adopt rules relating to pressure testing of school
piping.
§7.74. School Piping Testing.
All operators that supply natural gas to [public] school districts[,
private schools, or parochial schools] are required to receive notifica-
tions regarding pressure testing performed by these schools and take
action as necessary.
(1) Testing. The testing shall be a pressure test or shut-in
test to determine if the school piping in each school building where
students may be present will hold at least normal operating pressure
over a time interval of no less than two hours. If a municipal code is
in effect regarding pressure testing, the testing performed under the
municipal code will be accepted.
(2) Frequency. Operators are required to receive notice
from the schools of their testing at two-year intervals. For year-
round schools, notice is to be given by July 1 of the year the testing
is performed.
(3) Procedures. Operators are required to develop proce-
dures for:
(A) receiving notification from the school districts
regarding location of facilities supplied with natural gas;
(B) terminating service in the event that:
(i) testing is not completed in the two-year time
interval;
(ii) a hazardous leak is reported by the person
conducting the testing; or
(iii) a hazardous leak is reported by the school
board of trustees.
(C) providing for special circumstances for:
(i) receiving written notification from the school or
school district that the school or school district is not able to perform
tests before the beginning of the designated school year; and
(ii) receiving notification from the Commission
regarding noninterruption of service.
(4) Records. All operators are required to maintain a
listing of the schools that are supplied natural gas and the results
of each test for at least two years.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708525
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Effective date: July 1, 1997
Expiration date: October 29, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Part IX. Texas Lottery Commission
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Chapter 402. Bingo Regulation and Tax
16 TAC §402.568
The Texas Lottery Commission adopts, on an emergency ba-
sis, new §402.568, concerning distribution of proceeds for char-
itable purposes. The rule requires licensed authorized organi-
zations to make charitable distributions, defines certain terms,
requires licensed distributors to furnish certain information to
licensed authorized organizations, authorizes the bingo opera-
tions director or designee to reduce or disallow a particular cost
of goods expense item, and authorizes the bingo operations
director, for good cause, to issue a license to an authorized
organization which has had an application for a license to con-
duct bingo denied since September 1, 1996 solely for failure to
make its required charitable distribution.
The new section is adopted on an emergency basis to comply
with state statutes. In particular, House Bill 2086, 75th Legisla-
ture, Regular Session requires the Texas Lottery Commission,
not later than July 1, 1997, to adopt rules relating to the oper-
ation of bingo by bingo license holders and the distribution of
proceeds for charitable purposes.
The new section is adopted on an emergency basis under
Texas Civil Statutes, Article 179d, §16(a) and Texas Govern-
ment Code, §467.102 which provide the Texas Lottery Commis-
sion with the authority to adopt rules for the enforcement and
administration of the Bingo Enabling Act and the laws under
the Commission’s jurisdiction, and Texas Government Code,
§2001.034, which provides for the adoption of administrative
rules on an emergency basis, without notice and comment.
§402.568 Distribution of Proceeds for Charitable Purposes.
(a) Before the end of each quarter, each licensed authorized
organization shall disburse for charitable purposes an amount not
less than 35% of the organization’s adjusted gross receipts from the
last preceding quarter, less the amount of authorized expenses not to
exceed six percent of gross percent of gross receipts.
(b) If a licensed authorized organization fails to meet the
requirements of this rule for a quarter, the commission in applying
appropriate sanctions may consider whether, taking into account the
amount required to be distributed during that quarter and the three
preceding quarters and the charitable distributions for each of those
quarters, the organization has distributed a total amount sufficient to
have met the 35% requirement for that quarter and the three preceding
quarters combined.
(c) For purposes of this rule, adjusted gross receipts means
gross receipts less the amount of cost of goods sold by an organization
and the prizes paid in the preceding quarter.
(d) Cost of goods sold by an organization is the actual cost of
disposable bingo paper, instant bingo tickets, or pull-tab bingo games
purchased by the organization in the preceding quarter. The cost of
goods sold shall accurately reflect all discounts and returns realized
by the organization. Each licensed authorized organization shall
maintain, for a period of not less than four years, all invoices, credit
memos, and all other supporting documentation for substantiating the
cost of goods sold.
(e) For all disposable bingo paper, instant bingo tickets,
and pull-tab bingo game sales made, returns accepted, and all
other transactions, each licensed distributor shall furnish the licensed
authorized organization a detailed invoice, credit memo, or other
document, which shall include the following information:
(1) The authorized organization’s name, address, and
Texas taxpayer identification number;
(2) The address to which the shipment was delivered;
(3) The date of sale or credit;
(4) The quantity sold or credited;
(5) The conditions of the sale or credit; and,
(6) If the transaction involves disposable bingo paper:
(A) The series number; and,
(B) The cut and collation.
(7) If the transaction involves instant bingo tickets or pull-
tab bingo games:
(A) The form number; and,
(B) The serial/series number for each deal. Each
distributor shall maintain a copy of the documents described in this
subsection for a period of not less than four years.
(f) The director of the bingo operations division or his
designee may reduce or disallow any cost of goods expense item
which is not adequately supported.
(g) Notwithstanding the provisions of §402.543(d) of this title
(relating to Denials; Suspensions; Revocation; Hearings), the director
of bingo operations may, for good cause, issue a license to conduct
bingo to an authorized organization which has had an application to
conduct bingo denied since September 1, 1996, solely for failure to
comply with the provisions of Texas Civil Statutes, Article 179d,
§19a(k).





Effective date: July 1, 1997
Expiration date: October 29, 1997
For further information, please call: (512) 344–5113
♦ ♦ ♦
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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.
Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.
TITLE 1. ADMINISTRATION
Part V. General Services Commission
Chapter 125. Travel and Transportation Division
Travel Management Services
1 TAC §§125.1, 125.3, 125.29
The General Services Commission proposes amendments to
§125.1, §125.3, and new §125.29, regarding the State Travel
Management Program (STMP). The proposed amendments
and addition of §125.29 will allow the implementation of House
Bill 255, 75th Leg., R.S. (to be effective September 1, 1997).
HB 255 will allow a county sheriff or deputy sheriff or juvenile
probation officer who is transporting a state prisoner under a
felony warrant to participate in the commission’s contract for
travel services for purposes of obtaining reduced airline fares
for the law enforcement or probation officer and the prisoner.
County participation in the State Travel Management Program
is optional.
Mr. Michael Powers, Director of Support Services, has deter-
mined that for the first five-year period the rules are in effect,
there will be $0.00 Net Impact for state government as a result
of enforcing these rules.
The effect on a participating county government, for each year
of the first five-year period the rules are in effect will be the cost
of an annual participation fee that should not exceed $500.00.
Mr. Powers also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rules are that use of the state’s
discounted airline fares by county’s sheriff department and
juvenile probation boards may result in a potential savings of
$8,750 per county or $750,000 statewide, minus fees paid to
the GSC for administrative expenses.
There will be no effect on small business and no anticipated
economic cost to individuals required to comply with the rules
as proposed.
Comments on the proposals may be submitted to Judy Ponder,
General Counsel, General Services Commission, P.O. Box
13047, Austin, TX 78711-3047. Comments must be received no
later than thirty days from the date of publication of the proposal
in the Texas Register.
The amendments and new section are proposed under Texas
Government Code, Title 10, Subtitle D, Chapter 2171, which
provides the General Services Commission with authority to
promulgate rules consistent with the Code.
The following statute is affected by these rules: Texas Govern-




(c) Use of the State Travel Management Program’s Con-
tract Airline Fares is extended to a Texas county sheriff or deputy
sheriff or a juvenile probation officer who is transporting a state
prisoner under a felony warrant, provided that the county has
elected to participate in the program that provides this service.
(d) [c] It is the policy of the commission to administer
the travel program to provide timely and efficient travel services to
eligible entities [state agencies]as defined in subsections (b) and
(c) of this section,and to generate savings, whenever possible.
(e) [d] These rules are intended to be consistent with the
Travel Allowance Guide published by the Comptroller of Public
Accounts.
§125.3. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Participating County - A county that has executed an interlocal
agreement with the commission and paid the required fee for the
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county’s sheriff department and juvenile probation board to use
the contract airline fares.
§125.29. Texas Counties Use of Contract Airline Fares.
(a) A Texas county sheriff or deputy sheriff or juvenile
probation officer who is transporting a State of Texas prisoner under
a felony warrant may use the program’s contract airline fares for
purposes of obtaining reduced airline fares for the law enforcement
or probation officer and the prisoner.
(1) A Texas county seeking to participate in the program
to use the contract airline fares shall complete and submit an interlocal
agreement as prescribed by the commission. The interlocal agreement
shall include, but is not limited to the following provisions:
(A) Participation fee;
(B) Participation dates;
(C) Use of contract airline fares;
(D) Reporting requirements; and
(E) Contract termination.
(2) The commission will charge Texas counties a partici-
pation fee to recover the commission’s cost incurred in administering
this program for counties.
(b) Texas counties participating in this program must comply
with all rules and procedures as outlined in the airline contract
between the commission and the airlines.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463-3960
♦ ♦ ♦
TITLE 4. AGRICULTURE
Part I. Texas Department of Agriculture
Chapter 1. General Procedures
Subchapter H. Requests for Public Information
4 TAC §1.401
The Texas Department of Agriculture proposes an amendment
to §1.401, concerning requests for public information. The
amendment is made to make the section consistent with
changes made to the Open Records Act, the Government Code,
Chapter 552 by House Bill 951, 75th Legislature, 1997. The
amendment changes the time for producing public information
for inspection or duplication from ten calendar to ten business
days.
Dolores Alvarado Hibbs, deputy general counsel, has deter-
mined that for the first five-year period the section is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section.
Ms. Hibbs also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the section will be more thorough processing
of requests for public information. There will be no effect on
small businesses. There is no anticipated economic cost to
persons who are required to comply with the amendment as
proposed.
Comments on the proposal may be submitted to Dolores
Alvarado Hibbs, Deputy General Counsel, Texas Department of
Agriculture, P.O. Box 12847, Austin, Texas 78711. Comments
must be received no later than 30 days from the date of
publication of the proposal in the Texas Register .
The amendment is proposed under the Texas Agriculture Code,
§12.016, which provides the Texas Department of Agriculture
with the authority to adopt rules to administer the Code; and,
the Texas Government Code, §2001.004, which provides the
department with the authority to adopt rules of procedure,
and the Government Code, §552.230 which provides the
department with the authority to adopt rules of procedure for
inspection of public information.
The Texas Agriculture Code, Chapter 12, is affected by this
proposal.
§1.401. General Procedures for Request of Public Information.
(a)-(d) (No change.)
(e) If an officer for public information cannot produce public
information for inspection or duplication within ten business
[calendar] days after the date the request is received, the officer
shall certify that fact in writing to the requester and set a date and
hour within a reasonable hour for inspection of the requested public
information.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 10. Seed Certification Standards
The Texas Department of Agriculture (the department) and the
State Seed and Plant Board (the Board) propose amendments
to §10.15 and §10.21, concerning additional requirements
for the certification of certain crops. The department is
the certifying agency in the administration of the Seed and
Plant Certification Act, and is charged with administering and
enforcing the standards adopted by the Board. The proposed
amendment to §10.15 clarifies the standards for genetic seed
certification. The proposed amendment to §10.21 changes the
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requirements and standards for hybrid sorghum varietal purity
grow-out tests, as adopted by the Board.
Charles Leamons, director for seed quality, has determined that
for the first five-year period the sections are in effect there will be
no fiscal implications for state or local government as a result of
enforcing or administering the sections. All fees imposed under
this section will remain at their current levels.
Mr. Leamons also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be enhanced quality
of genetically certified planting seed. There will be no effect
on small businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as
proposed.
Comments on the proposal may be submitted to Charles
Leamons, Director for Seed Quality, Secretary, State Seed and
Plant Board at the Texas Department of Agriculture, P.O. Box
629, Giddings, Texas 78942. Comments must be received no
later than 30 days from the date of publication of the proposal
in the Texas Register.
Genetic Seed Chart
4 TAC §10.15
The amendments are proposed under the Texas Agriculture
Code,§62.002, which provides the State Seed and Plant Board
with the authority to establish standards of genetic purity
and identity as necessary for the efficient enforcement of
agricultural interest and the Texas Agriculture Code §12.016,
which provides the department with the authority to adopt rules
for administration of the code.
The Texas Agriculture Code, Chapter 62, is affected by the
proposal.
§10.15. Genetic Seed Certification Standards.
The Genetic Seed Certification Chart and footnotes, are adopted by
reference by the State Seed and Plant Board for the purpose of seed
certification for genetic identity only. Copies may be obtained from
the Texas Department of Agriculture, Seed Quality Program, P.O.
Box 629, Giddings, Texas 78942.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Additional Requirements for the Certification Of
Certain Crops
4 TAC §10.21
The amendments are proposed under the Texas Agriculture
Code, §62.002, which provides the State seed and Plant Board
with the authority to establish standards of genetic purity and
identity as necessary for the efficient enforcement of agricultural
interests, and the Texas Agriculture Code, §12.016, which
provides the department with the authority to adopt rules for
administration of the Code.
§10.21. Requirements and Standards for Hybrid Sorghum Varietal
Purity Grow-outs.
(a) (No change.)
(b) Varietal purity grow-out test standard. Maximum objec-
tionable sorghum plants permitted in the following.
[Figure: 4 TAC §10.21(b)]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 18. Organic Standards and Certification
4 TAC §18.2
The Texas Department of Agriculture (the department), pro-
poses an amendment to §18.2, concerning organic certifica-
tion period. The amendment determined is proposed to change
the current certification period from a fiscal year to a calendar
year. The amendment is made to make the rule consistent
with changes made to the Texas Agriculture Code, Chapter
18 as amended by Senate Bill 372 during the 75th Legislative
Session, 1997, and will allow applicants to complete new and/
or renewal applications during a more appropriate time of the
growing season.
David Kostroun, deputy director for agri-systems programs, has
determined that for the first five-year period the amendment
is in effect, there will be no fiscal implications for state or
local government as a result of enforcing or administering this
amendment.
Mr. Kostroun also has determined that for each year of the
first five- years the amendment is in effect the public benefit
anticipated as a result of enforcing the amendment will be a
continuing effort by the department to clarify and streamline
its rules. There will be no effect on small businesses and to
persons required to comply with the rule as proposed.
Comments on the proposal may be submitted to David
Kostroun, Deputy Director for Agri-Systems Programs, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas
78711. Comments must be received no later than 30 days
from the date of the publication of the proposal in the Texas
Register.
The amendment is proposed under the Texas Agricultural Code,
§18.002, which provides the Texas Department of Agriculture
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with the authority to adopt rules as necessary for administration
of the Code, Chapter 18.
The Texas Agricultural Code, Chapter 18 is affected by this
proposal.
§18.2. Certification, Application, and Inspection.
(a) Certification.
(1)-(3) (No change.)
(4) Producers, processors, distributors, and retailers will
be certified on an annual basis fromJanuary 1 [September 1] to
December[August] 31 of each year, except initial applicants whose
certification will expireDecember[August] 31.
(b)-(d) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 19. Quarantines
Subchapter A. General Quarantine Provisions
4 TAC §19.3
The Texas Department of Agriculture (the department) pro-
poses an amendment to §19.3, concerning the general quaran-
tine provisions. The amendment to §19.3 is proposed to allow
the department to recover costs incurred for inspection of field
grown vegetable plants designated for certification. Currently,
the department does not collect an inspection fee for the first
five acres of field grown vegetable plants inspected. Statutory
authority to collect this fee was enacted during the 75th Leg-
islative session to be effective September 1, 1997.
David Kostroun, Deputy Director for Agri-Systems, has deter-
mined that for the first five-year period the rule is in effect there
will be an estimated increase in state revenue of $1,875 as a
result of enforcing or administering the rule.
Mr. Kostroun also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the proposed amendment will be that costs
for inspection of vegetable plants will be recovered and will not
be subsidized. The anticipated effect on small businesses and
anticipated economic cost to persons required to comply with
the amendments as proposed will be an additional cost of $5.00
per acre for the first five acres of field grown vegetable plants
inspected.
Comments on the proposal may be submitted to David
Kostroun, Deputy Director for Agri-Systems, P.O. Box 12847,
Austin, Texas 78711. Comments must be received no later
than 30 days from the date of publication in the Texas
Register.
The amendment is proposed under the Texas Agriculture Code,
§71.114, as amended by Senate Bill 372, 75th Legislative Ses-
sion, 1997, which provides the Texas Department of Agriculture
with the authority to charge an inspection fee for each acre of
vegetable plants inspected.




(b) The department shall collect the following inspection fee
for each acre of field grown vegetable plants [over 5 acres] for the
issuance of a vegetable certificate:
(1) for the first ten acres inspected in a field, $5.00 for
each acre [over 5 acres]; and
(2) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 23. Rose Grading
4 TAC §23.2, §23.3
The Texas Department of Agriculture (the department) pro-
poses amendments to §23.2, concerning application for a cer-
tificate of authority, and §23.3, concerning fees. The amend-
ment is made to make the rule consistent with changes made
to the Texas Agriculture Code, Chapter 121 as amended by
Senate Bill 372 during the 75th Legislative Session, 1997. The
amendment will require obtaining a certificate of authority from
the department only for those who grade or influence the grade
of rose plants and not for those who sell rose plants.
David Kostroun, Deputy Director for Agri-Systems, has deter-
mined that for the first five-year period the rule is in effect there
will be no effect on state or local government as a result of en-
forcing or administering the rule.
Mr. Kostroun also has determined that for each year of the
first five years the rule is in effect the public benefit anticipated
as a result of enforcing the proposed amendment will be a
continuing effort by the department to clarify and streamline its
rules. There is no anticipated effect on small businesses and no
anticipated economic cost to persons required to comply with
the amendments as proposed.
Comments on the proposal may be submitted to David
Kostroun, Deputy Director for Agri-Systems, P.O. Box 12847,
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Austin, Texas 78711. Comments must be received no later
than 30 days from the date of publication in the Texas
Register.
The amendments are proposed under the Texas Agriculture
Code, Chapter 121, which provides the Texas Department
of Agriculture with the authority to adopt rules and prescribe
procedures for the inspection, grading, and labeling of all rose
plants sold or offered for sale within this state.
§23.2. Application.
(a) Each [grower, dealer, wholesaler, and processor]pe son
who grades [, sells, or offers for sale]or influences the grade of
rose plants must obtain a certificate of authority from the department.
(b) (No change.)
(c) Exemptions.
(1)- (2) (No change.)
[(3) A nursery/floral certificate issued by the department
will meet the requirements of the certificate of authority unless the
person or business determines or otherwise influences the grade.]
§23.3. Fees.
New and renewal certificate of authority fees are based on the number
of roses [handled, sold, or offered for sale,]graded by the person
[grower, dealer or wholesaler] during the calendar year and are as
follows: Number of roses graded and fee: Up to 110,000- $15;
110,001-500,000-$25; 500,001 up to 1 million-$50; Over 1 million-
$100.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Agriculture
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 24. Texas Agricultural Finance Author-
ity: Farm and Ranch Finance Program
4 TAC §§24.2, 24.3, 24.6, 24.8, 24.9–24.13
The Board of Directors of the Texas Agricultural Finance
Authority (the Authority) of the Texas Department of Agriculture
(the department) proposes amendments to §§24.2, 24.3, 24.6,
and 24.8-24.13, concerning the Farm and Ranch Finance
Program. The amendments are proposed to make the sections
consistent with changes made to the Texas Agriculture Code,
Chapter 59, by the enactment of House Bill 2499, 75 th
Legislature, 1997.
The proposed amendment to §24.2 clarifies the purpose of the
program with the enabling legislation. The proposed amend-
ment to §24.3 deletes the definition for "primary occupation"
as the definition is not needed to determine the primary pur-
pose of the land being purchased. The proposed amendment
to §24.6 clarifies the change in the office of the treasury to the
office of the comptroller. The proposed amendment to §24.8
identifies the requirement of the primary purpose of the land
being purchased. The proposed amendment to §24.9 clarifies
the rules for staff review, board review and notification of ap-
proval. The proposed amendment to §24.10 clarifies of the type
of financial statement required by the program and clarifies the
primary purpose of the farm or ranch being purchased. The pro-
posed amendment to §24.11 deletes the word "and" to clarify
the statement. The proposed amendment to §24.12 changes
the maximum loan amount to be consistent with the enabling
legislation. The proposed amendment §24.13 inserts "and" for
clarity.
Robert Kennedy, deputy assistant commissioner for finance and
agribusiness development, has determined that for the first five-
year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.
Mr. Kennedy also has determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be increased
efficiency and effectiveness of the loan program. There will be
no effect on small or large businesses. There is no anticipated
economic cost to persons who are required to comply with the
ections as proposed.
Comments on the proposal may be submitted to Robert
Kennedy, Deputy Assistant Commissioner for Finance and
Agribusiness Development, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas 78711. Comments must be
received no later than 30 days from the date of publication of
the proposed amendments in the Texas Register.
The amendments are proposed under the Texas Agriculture
Code (the Code), §59.022, which provides that the Authority
may adopt rules governing various aspects of the program; the
Code, §59.023, which states that the Authority has the power to
adopt rules and procedures as necessary to carry on Chapter
59; and Texas Government Code, §2001.004 which requires
that state agencies adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.
Texas Agriculture Code, Chapter 59, is affected by the proposal.
§24.2. Purpose.
The purpose of the Farm and Ranch Finance Program is to provide
financing to eligible and creditworthy applicants for the purchase of
land for the primary purpose of farming or ranching [agricultural
use]. It is not intended to compete with available credit sources or
to be a lender of last resort, but to complement and extend those
available sources by sharing risk or reducing their exposure through
sound and constructive credit practices.
§24.3. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
[Primary Occupation - Income generating activity, in this case,
agricultural production, the cash flow from which is adequate to
provide at least 50% of the total amount necessary for agricultural
debt service plus projected living expenses.]
§24.6. Farm and Ranch Finance Program Fund.
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The Fund shall be establishedwithin [in] the [state] treasury
operation of the state Comptroller of Public Accounts and may
consist of bond proceeds, appropriations or transfers made to the
Fund, moneys received from the operation of the Program, interest
paid on money in the Fund, and any other moneys received from
other sources for the Fund. The Authority may provide for the
establishment and maintenance of separate accounts within the Fund.
§24.8. Applicant Requirements.
An applicant may submit an application to the Authority if the
applicant meets the following requirements:
(1)-(4) (No change.)
(5) applicant intends to purchase the farm or ranch land
for use by the applicant and family forthe primary purpose
of farming or ranching [agricultural production as a Primary
Occupation];
(6)-(9) (No change.)
§24.9. Filing Requirements and Consideration of Application.
(a)-(b) (No change.)
(c) Staff review. Staff will review the application for
completeness and will notify the applicant and/or the lender of
any additional information required. When all required information
has been received, staff will conduct a credit review, evaluate [the
technical and market feasibility of] theproposed operation and
examine its benefits for Texas agriculture and economic growth in
the State.
(d) Board [Authority] review. Staff will submit a credit
memorandum to the Authority which shall include a recommendation
for approval or denial for each application received by the program.
The Authority will approve or deny each application by a majority
vote of a quorum of members. The Authority may conditionally
approve the application by imposing additional requirements.
(e) Notification of approval. Upon approval or conditional
approval of the application the Authority will instruct staff to notify
the applicant and the lender in writing identifying the terms and
conditions of the loan. The Authority may set certain time limits
regarding both the acceptance of a loan commitment and the closing
of a loan by the applicant but in no event shall the time periods
following notification exceed 30 days for acceptance and 90 days for
closing unless approved in writing by the staff. The lender and/or the
staff will prepare the written agreements and documents necessary to
close the loan in accordance with the terms and conditions set forth in
the notice of conditional approval. The Authority will send the lender
and the applicant final notice of approval after review of the closing
documents. The lender willclose anddisburse the loan according to
the terms and conditions of the note and loan agreement.
(f)-(h) (No change.)
§24.10. Contents of the Application.
(a) (No change.)
(b) Financial statement. Financial statements must be pro-
vided in accordance with [a format substantially similar to] gener-
ally accepted accounting principles. They should be typed or written
in ink, dated (no more than three months old), and signed by the
applicant and spouse, if applicable. Printed forms of [other] lending
institutions will be accepted. A financial statement will be required
from each person/entity who will become personally liable on the
loan.
(c) Business plan. A business plan for the applicant’s
proposed operation, including the land acquisition must [be provided]
provide assurance to the Authority that the applicant intends to
use the land purchased primarily for farming or ranching. The
plan [It] must provide a comprehensive overview of the proposed
operation [including pro forma operating statements, balance sheets
and sources and uses of funds for the first three years of operation
and must provide] and evidence of sufficient cash flowof the
applicant for the requested financing and all other indebtedness [of
the applicant]. The assumptions on which the plan is based must be
provided, including the interest rate used.
(d)-(f) (No change.)
§24.11. Criteria for Approval of a Loan.
(a) Reasonable risks. There must be reasonable assurance, in
the judgment of the Authority, that the applicant has the willingness
and ability to repay the loan according to its terms. In making this
judgment the Authority may consider the following:




§24.12. General Terms and Conditions of Authority’s Financial
Commitment.
(a) (No change.)
(b) The maximum loan amount shall not exceed 95% of
the appraised value or 95% of the purchase price of the farm or
ranch land, whichever is less, but in no case shall the total loan
amount exceed$250,000[$150,000]. Appraised value is defined as
either the market data approach or the income approach, whichever
is applicable.
(c)-(j) (No change.)
(k) Reporting requirements. The borrower shall provide
annual financial statements to the lender [, with comparison to the
expected progress in the business plan]. The lender shall submit
a copy of the financial statements to the Authority. The Authority
may request other reports or documentation as necessary. The lender
shall report in writing any non-compliance with or default of loan
covenants to the Authority within 15 days of each noted occurrence.
§24.13. Partial Release.
The Authority may approve the release of a portion of the property
purchased under the program from a lien or may delegate the approval
authority to the lender/servicer under the following conditions:
(1) (No change.)
(2) the borrower agrees to comply with the conditions for
release imposed by the Authority which may include conditions as to
the amount and location of acreage to be released, and the application
of any and/or all of the proceeds of the sale to the loan;d
(3) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Texas Department of Agriculture
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7583
♦ ♦ ♦
Chapter 26. Texas Agricultural Finance Author-
ity: Linked Deposit Program
4 TAC §§26.1, 26.3, 26.4, 26.6–26.10
The Texas Agricultural Finance Authority (the Authority), of the
Texas Department of Agriculture (the department), proposes
amendments to §§26.1, 26.3, 26.4, and 26.6-26.10, concerning
the Linked Deposit Program. The amendments are proposed to
make the sections consistent with changes made to the Texas
Agriculture Code, Chapter 44, by the enactment of Senate Bill
1, 75 th Legislature, 1997.
The proposed amendments to §26.1 creates a definition for "ad-
ministrator" and amends the eligible borrower, delete the def-
inition of "treasury" and create a definition for the "comptrol-
ler" to correctly identify the agency responsible in administering
the program, with the reference to "treasury" being replaced by
"comptroller" throughout all sections of the rules. The amend-
ments also up-date the customarily grown crops to those iden-
tified in the Texas Agricultural Cash Receipts by Commodity as
published in 1995 by Texas Agricultural Statistics Service. The
proposed amendment to §26.3 makes language in that section
consistent with legislative changes. The proposed amendment
to §26.4 replaces "treasury" with "comptroller". The proposed
amendment to §26.6 replaces "treasury" with "comptroller", and
inserts "administrator" as authorized by Senate Bill 1. The pro-
posed amendments to §26.7 and §26.8 replace "treasury" with
"comptroller" . The proposed amendment to §26.9 identifies
how loan proceeds may be used. The proposed amendment to
§26.10 identifies the program limitations, up-dates the listing of
customarily grown crops and alternative crops pursuant to the
report published in 1995 by Texas Agricultural Statistics, and
establishes a listing of those types of projects eligible to partic-
ipate in the program.
Robert Kennedy, deputy assistant commissioner for finance and
agribusiness development, has determined that for the first five-
year period the sections are in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the sections.
Mr. Kennedy also has determined that for each year of the first
five years the section are in effect, the public benefit anticipated
as a result of enforcing the sections will be increased efficiency
and effectiveness of the loan program. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed.
Comments on the proposal may be submitted to Robert
Kennedy, Deputy Assistant Commissioner for Finance and
Agribusiness Development, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas 78711. Comments must be
received not later than 30 days from the date of publication of
the proposed amendments in the Texas Register.
The amendments are proposed under the Texas Agriculture
Code, §44.007, which provides that the Board of Directors of
the Authority shall promulgate rules for the administration of the
linked deposit program.
The Texas Agriculture Code, Chapter 44, will be affected by the
proposal.
§26.1. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Administrator - The person employed by the Texas Department
of Agriculture designated by the commissioner of agriculture to
administer the linked deposit program.
Application- The forms and documents required to be submitted
for review and approval by the Authority and theComptroller
[treasury] for participation in the program, including: the linked
deposit application, the borrower’s financial statements and business
plans if available, a copy of the lender’s loan application, and the
proposed loan and security documents.
Comptroller - The Comptroller of Public Accounts.
Customarily grown- Crops produced in this state that utilize con-
ventional management systems, and have cash receipts equal to or
exceeding $5 million as listed in the1995[1991] Texas Agricultural
Cash Receiptsby Commodity [and Price Statistics], compiled by
the Texas Agricultural Statistics Service [as published in November
1992] for the period endingDecember 1995[1991], except for ex-
perimental varieties of these crops.
Eligible borrower - A person who is in the business or entering the
business of:
(A)-(B) (No change.)
(C) producing agricultural crops in this state, the produc-
tion of which has declined markedly because of natural disasters;[or]
(D) producing agricultural crops in this state using water
conservation equipment for agricultural production purposes [.]; or
(E) financing of water conservation projects.
Lender- A financial institution that makes commercial loans, agrees
to participate in the linked deposit program and is certified as a state
depository by theComptroller [treasury].
[Treasury - The Texas State Treasury and the Texas State Treasurer.]
§26.3. Purpose.
The purpose of the program is to encourage private commercial loans
for the enhanced production, processing, and marketing of certain
agricultural crops and for thefinancing [purchase] of water conser-
vation projects or equipment for agricultural production purposes.
These sections are adopted to provide standards of eligibility and
procedures for obtaining financial assistance under the Act.
§26.4. Scope.
These sections will govern all applications filed under the program.
The Authority and theComptroller [treasury] may waive the
applicability of any section to an application when such waiver would
be in the public interest and would further the purposes of the Act.
PROPOSED RULES July 15, 1997 22 TexReg 6515
§26.6. Application Procedures for the Lender.
A lender must comply with the following procedures to obtain
approval of an application for participation in the program.
(1) (No change.)
(2) A lender that is not an approved depository may obtain
the appropriate designation by filing a state depository application
with the Comptroller [treasury].
(3)-(5) (No change.)
(6) A lender shall forward the original completed and
approved application to the Authorityor the administrator . The
application may be sent by facsimile transceiver (FAX) to the Texas
Agricultural Finance Authorityor the administrator in Austin upon
review and approval by the lender with the original remitted by next
day United States mail.
(7) A lender shall estimate the proposed rate of interest
to be charged the eligible borrower. The lender must certify via
telephone communication with thecomptroller [treasury] at the time
the loan is priced the actual rate of interest before issuance of the
linked deposit A copy of the certification of the eligible borrower’s
loan rate shall be sent to the Authorityor the administrator, as part
of the compliance report. In no event shall the actual rate of interest
exceed the maximum rate of interest allowable under the Act.
(8)-(10) (No change.)
(11) A lender shall comply with all terms and agreements
set forth in the state depository application, the linked deposit
application, and any other agreements and representations made to
the Authority and thecomptroller [treasury], and all other terms and
conditions of the loan, these rules and the Act.
§26.7. Procedure for Review.
(a)-(b) (No change.)
(c) The Authority shall retain a copy of the application and
forward a duplicate copy of the application with the Authority’s
recommendation to thecomptroller [treasury].
§26.8. Acceptance and Rejection Procedures.
(a) Thecomptroller [treasury] shall review completed appli-
cations from the Authority.
(b) If the comptroller [treasury] disagrees with the Author-
ity’s recommendation, thecomptroller [treasury] and the Authority
shall meet to resolve the disagreement.
(c) Unlessthe comptroller [treasury] disagrees with the Au-
thority, upon receipt of the completed application, 105% collateral-
ization of the linked deposit by the lender, and written notice of
funding of the loan from the Authority, thecomptroller [treasury]
will wire the linked deposit to the lender in immediately available
funds the same day, provided written notice that funding of the loan
is received by noon. Thecomptroller [treasury] will then provide
the Authority confirmation of the linked deposit.
(d) Thecomptroller [treasury] shall determine the terms and
conditions of the linked deposit once the maturity date is established
(it cannot be set beyond the end of the biennium in which the
linked deposit is placed), the applicable interest rate for the linked
deposit can be determined by referring to the United States treasury
bill or note section of the current issue of the Wall Street Journal
corresponding with the day the loan is priced. The maturity date is
matched to the closest treasury bill maturity. If longer than a year,
it is matched to the treasury note with the maturity closest to the
linked deposit maturity. In the case of a multiple maturity listing,
the maturity with the lowest yield to arrive at the linked deposit rate
should be used.
(e)-(f) (No change.)
(g) A lender shall terminate the linked deposit if the loan is
prepaid. Quarterly principal reductions of $1,000 or more will result
in a corresponding reduction of the linked deposit in a like amount
(rounded to the nearest thousand) at the end of each quarter ending
in November, February, May, and August. Upon completion of the
quarterly review by thecomptroller [treasury] and the Authority,
the linked deposit will be adjusted to the outstanding principal balance
rounded to the nearest thousand dollars.
(h) If a lender ceases to be a state depository, thecomptroller
[treasury] shall withdraw the linked deposits. If the lender, which
has a linked deposit, is purchased by another lending institution, the
linked deposit will be reissued to the purchasing institution. Should
the linked deposit loan not be obtained by the purchasing institution,
then the linked deposit will be returned to thecomptroller [state
treasury]. The Authority and thecomptroller [treasury] will allow
the borrower 90 days to place the loan with another lender.
(i) A late payment on a loan by an eligible borrower does
not affect the validity of the linked deposit through the period of the
fiscal biennium. Should an eligible borrower default on a loan and
the lender proceed with collection by foreclosure, the linked deposit
must be returned to thecomptroller [treasury].
§26.9. Use of the Loan Proceeds.
(a) Loan proceeds under the program shall be used for
the purchase or lease of land, equipment, seed, fertilizer, direct
marketing facilities, [or] processing facilities, [or for] payment
of professional servicesand for financing of water conservation
projects or equipment for agricultural production purposes . No
other use of proceeds is permitted. Professional services may include
but are not limited to legal, accounting, marketing, production or
pest management, or engineering services.Financing provided for
eligible water conservation projects or equipment may be applied
to existing debt resulting from the financing of water conservation
projects or equipment for agricultural purposes.
(b)-(c) (No change.)
§26.10. Program Limitations.
In addition to the limitations already set forth in these rules, the
following limitations apply.
(1) Not more than$15 [$5] million , of which $10
million may only be used to finance water conservation projects,
may be placed concurrently in linked deposits under the Act.
(2)-(3) (No change.)
(4) The maximum amount of a loan tofinance [pur-
chase] water conservationprojects or equipment for agricultural
production purposes is $250,000.
(5) (No change.)
(6) All linked deposits placed under this program shall
expire upon expiration of the biennium; however, subject to legisla-
tive authorization and approval by the Authority and thecomptroller
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[treasury], linked deposits that expired as a result of the expiration
of the biennium may be renewed.
(7)-(10) (No change.)
(11) The following customarily grown crops are not eligi-
ble for participation in the production financing for alternative crops
portion of the program: bell peppers, broccoli, cabbage, cantaloupe,
carrots, cattle, celery, corn, cotton, cottonseed, cucumbers, eggs,
grapefruit, certain greenhouse or nursery products, hay, hogs, hon-
eydew melons, lambs, cow’s milk, mohair, oats, spring and summer
onions, peanuts, pecans, potatoes, poultry, quarter horses, rice, sheep,
soybeans, sorghum grain, spinach, sugarbeets, sugarcane, sweet pota-
toes, turkeys, [turnips], watermelons, wheat, and wool.
(12) The following alternative crops that are not custom-
arily grown in this state are eligible for participation in the pro-
duction financing portion of the program: aloe vera, barley, beets
other than sugar, blueberries, buffalo, canola, cashmere goats, cat-
fish, cauliflower, crambe, crawfish, cut flowers, dairy goats, egg-
plant, emu, experimental varieties of customarily grown crops, ex-
otic game species for venison, table and wine grapes, greens, herbs,
honey, thoroughbred horses, jalapenos, jojoba, kenaf, llamas, lean
and natural beef, lettuce, longhorn cattle, mesquite, mushrooms, na-
tive plants, oriental vegetables, peaches, oranges, ostrich, pinto beans,
pistachios, pumpkins, quail, rabbits, redfish, rhea, rye, shrimp, snap
beans, squash, strawberries, sunflowers, sweet corn, tilapia, [toma-
toes,] turnips, Christmas trees, wildflowers, and other crops not cur-
rently produced in the state. The Authority may, on a case by case
basis, approve for program participation crops which are not listed in
this paragraph.
(13) (No change.)
(14) The following types of equipment considered as
water conservation equipment for agricultural production purposes
are eligible for financing in the production financing portion of the
program: underground pipe; in-line valves; pipe increasers/reducers;
gate valves; fittings and bushings; flow meters and accessories;
complete circular watering systems [complete with installation];
drip irrigation systems complete with installation; and any other
equipment which can be identified and verified as water conservation
equipment for use within the state.
(15) The following types of water conservation projects
would be eligible for financing under the program: brush control
projects, stock tank renovation or construction; dam renovation or
construction; or any other project that can be identified as a water
conservation project.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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♦ ♦ ♦
Chapter 30. Texas Agricultural Finance Author-
ity: Young Farmer Loan Guarantee Program
Subchapter A. General Procedures
4 TAC §§30.3, 30.5–30.10, 30.12, 30.14
The Board of Directors of the Texas Agricultural Finance au-
thority (the Authority) of the Texas Department of Agriculture
(the department) proposes amendments to §§30.3, 30.5-30.10,
30.12, and 30.14, concerning the Young Farmer Loan Guar-
antee Program. The amendments are proposed to make the
sections consistent with changes made to the Texas Agricul-
ture Code, Chapter 253, by the enactment of House Bill 993,
75 th Legislature, 1997.
The proposed amendments to §30.3 deletes the definition for
"county agent" incorporating the requirement into §30.7(3) of
these rules, clarifies the definition of a first farm or ranch oper-
ation, and incorporates a statutory change to the interest rate
definition. The proposed amendment to §30.5 redefines eligi-
ble and ineligible project costs as defined in the enabling leg-
islation. The proposed amendment to §30.6 clarifies staff re-
view and notification requirements. The proposed amendment
to §30.7 clarifies that financial statement are to be submitted
in accordance with generally accepted account principles, and
changes the requirement for a five year to period comparable
to the requested term of the guarantee not to exceed three
years. The proposed amendment to §30.8 is a capitalization
change for qualified application. The proposed amendment to
§30.9 changes the maximum loan to that allowed by the en-
abling legislation. The proposed amendment to §30.10 clarifies
the duties of the lender in regard to loan documents. The pro-
posed amendment to §30.12 clarifies the eligibility of the lender.
The proposed amendment to §30.14 clarifies the commitment
letter.
Robert Kennedy, deputy assistant commissioner for finance and
agribusiness development, has determined that for the first five-
year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.
Mr. Kennedy also has determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be increased
efficiency and effectiveness of the loan program. There will be
no effect on small or large businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed.
Comments on the proposal may be submitted to Robert
Kennedy, Deputy Assistant Commissioner for Finance and
Agribusiness Development, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas 78711. Comments must be
received no later than 30 days from the date of publication of
the proposed amendments in the Texas Register.
The amendments are proposed under the Texas Agriculture
Code (the Code), §253.007(e), which provides that the Authority
with the same authority in administering the Young Farmer
Loan Guarantee Program as it has in administering programs
established by the Board of Directors of the Authority (the board)
under Chapter 58 of the Code: §58.023 of the Code, which
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provides the with the board with the authority to adopt rules
to establish criteria for eligibility of applicants and criteria for
lenders: §58.022 of the Code, which provides the board with
the authority to adopt rules and procedures for administration
of the loan guarantee program; and Texas Government Code,
§2001.004 which requires that state agencies adopt rules of
practice stating the nature and requirements of all available
formal and informal procedures.
Texas Agriculture Code, Chapter 253, is affected by the
proposal.
§30.3. Definitions.
In addition to the definitions set out in the Texas Agriculture Code,
Chapter 253, as amended, the following words and terms, when used
in this chapter, shall have the following meanings unless the context
clearly indicates otherwise:
[County agent - A county extension agent - agriculture program leader
of the Texas Agricultural Extension Service.]
First farm or ranch operation - An independent operation:
(A) in which the applicant as owner/operator provides
substantially all of the management and labor for the operation;
and,
(B) (No change.)
Interest rate - The interest rate on a guaranteed loan as determined
by the participating lender and approved by the board on a project-
by-project basis.The board may enter into an agreement with the
borrower and the lender which provides a payment from funds
of the program for a reduction in the borrower’s interest rate.
Loan guarantee amount - With respect to a loan made by a lender,
a sum measured in terms of United States dollars that the Authority
agrees to pay in the case of default by the borrower, not to exceed
the lesser of$100,000[$50,000] or 90% of the total loan.
§30.5. Project Costs.
(a) Eligible costs. Financing received under this program
may be usedonly to provide working capital for operating the
farm or ranch identified in the application [finance costs incurred
in connection with the first farm or ranch operation and shall be used
only for the purchase of feed, seed, fertilizer, livestock, poultry, farm
or ranch equipment, farm or ranch facilities, or leases of farmland or
rangeland].
(b) Ineligible costs. Use of financing received under this
Program for any costsother than working capital for the farm
or ranch operation [for the first farm or ranch operation other than
those descried in subsection (a) of this section] shall be considered
ineligible costs. A loan guarantee is voidable by the board if the bor-
rower uses loan proceeds for ineligible costs.
§30.6 Filing Requirements and Consideration of Applications.
(a)-(b) (No change.)
(c) Staff review. Staff will review the application for
completeness and will notify the lender of any additional information
required. When all required information has been received, staff will
conduct a credit review, evaluate [the technical and market feasibility
of] the project, and examineits [the] benefits [of the project] for
Texas agriculture, [ and] economic growth and job creation in the
state. The staff may request and consider comments of the county
agent or the agricultural science teacher who reviewed the Plan. A
district-based agricultural economist may be requested to provide
assistance in reviewing the plan.
(d) (No change.)
(e) Notification of approval. Upon conditional approval of
the qualified application by the board, staff will notify the lender
and theapplicant [borrower] in writing identifying the terms and
conditions of the loan guarantee. The board may set certain
time limits regarding the acceptance of loan commitments by the
applicant [borrower] and lender; however, in no event shall the
time period exceed 30 days from date of notification unless approved
by the board. The lender will prepare the written agreements and
documents necessary to close the loan in accordance with the terms
and conditions set forth in the notice of conditional approval. The
Authority will send the lender and theapplicant [borrower] final
notice of guarantee approval after review of the closing documents.
The lender will disburse the loan according to the terms and
conditions of the note and/or loan agreement.
(f)-(h) (No change)
§30.7. Contents of the Application. Required information.
The applicant must present information necessary to determine if the
applicant is an eligible applicant and is qualified to receive a loan




(H) Financial statements provided inaccordance
with [a format substantially similar to] generally accepted accounting
principles. They should be typed or written in ink, dated (no more
than three months old), and signed by the applicant and spouse,
if applicable. Printed forms of other lending institutions will be
accepted. A financial statement will be required from each person/
entity who will become personally liable on the loan.
(2) A [five year] cash flow, production, or management
plan for the period comparable to the term of the guarantee not
to exceed three years.[;]
(3) a letter from an agricultural science teacher in the
applicant’s school district, or the countyextension agent in the
area where the farm or ranch is located, stating that he/she has
reviewed and approved the plan;
(4) (No change.)
(5) a completed application for a loan from a commercial
lender, including all attachments and other supporting documentation,
on which the applicant has indicated that the loan proceeds will be
used to implement the applicant’s [five year] plan. If available,
the loan application must include four years of historical financial
statements of any previous farming or ranching activity of the
applicant, including balance sheets, income statements and cash flow
statements, and applicant’scomplete federal income tax returns for
the four years [immediately] preceding the date of the application.
§30.8. Application Process.
(a) (No change.)
(b) Authority approval of qualified [ Qualified] applications
will be subject to the availability of funds in the young farmer loan
guarantee account.
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(c)-(d) (No change.)
§30.9. General Terms and Conditions of Authority’s Financial Com-
mitment.
(a) Maximum amount of loan guarantee. The Authority shall
not provide a loan guarantee to borrower, including its affiliates, that
at any one time exceeds the lesser of$100,000[$50,000] or 90%
of the total loan. A loan guarantee is voidable by the board if the
borrower uses loan proceeds for any use other than those allowed
under the Act and this chapter. The total loan guarantees authorized at
any one timeare [will be] limited to two times the amountavailable
in [of current appropriations from] the young farmerloan guarantee
account.
(b)-(d) (No change.)
(e) Co-participation. An applicant may seek co-participation
in financial assistance from other private and governmental sources.
In any event, the Authority’s maximum guarantee in the credit may
not exceed the lesser of 90% of the loan or$100,000[$50,000] with




(b) Each lender shall report in writing to the Authority as
follows:
(1)-(2) (No change.)
(3) notification in the event of any breaches or defaults in
the terms, conditions, or covenants of the note, loan agreement, or
other loan documents.
(c) (No change.)
§30.12. Criteria for Approval of a Loan Guarantee.
(a) (No change.)
(b) Eligibility of the lender. The lender originating a loan
must have a continuing ability to evaluate, perform, and service
the loan; to make the necessary reports as identified in the rules
of the program; and to collect the loan, if requested by the Authority,
upon default. The lender must agree to exercise due diligence in
the servicing, maintenance, review, and evaluation of performance
without regard to the existence of participation by the Authority or
any other limitation of risk. The Authority reserves the right to
decline a loan guarantee to a lender which, in the judgment of the
Authority, does not have the capacity or interest to appropriately




(c) Commitment letter. A lender interested in making a
loan guaranteed under the program mustsubmit [participate in
submitting] a qualified application along with a commitment letter
to the Authority outlining the terms and conditions of the proposed
loan. The letter will show the name of the eligible applicant, purpose
of the loan, amount and use of the funds, proposed closing date, and
collateral for the loan [guarantee amount that the lender is seeking
from the Authority].
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Part II. Texas Animal Health Commis-
sion
Chapter 43. Tuberculosis
Subchapter C. Eradication of Tuberculosis in
Cervidae
4 TAC §43.22
The Texas Animal Health Commission proposes an amendment
to §43.22, concerning herd status plans for eradication of
tuberculosis in cervidae.
The amendment is being proposed to establish standards for
accredited, monitored, qualified, and surveyed herds.
Victor Gonzalez, Assistant Executive Director for Support Ser-
vices, has determined for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.
The agency has made a categorical determination that this rule
relates to the handling of animals and does not impact private
real property rights.
Dr. Max Coats, State Epidemiologist, has determined that for
each year of the first five years the rule is in effect the public
benefit anticipated as a result of enforcing the rule will be to
specify requirements for attaining and maintaining herd status.
There are not anticipated economic costs to persons who are
required to comply with the rule as proposed.
Comments on the proposal may be submitted to Tiffany Norvell,
Assistant to the Executive Director, Texas Animal Health Com-
mission, P.O. Box 12966, Austin, Texas 78711-2966.
The amendment is proposed under the Texas Agriculture
Code, Chapter 161, Subchapter C, §161.041 and §161.046,
which authorizes the Commission to enact rules to eradicate
tuberculosis, including rules concerning testing, movement,
inspection, and treatment.
No statutes, articles, nor codes are affected by this proposed
amendment.
§43.22. Herd Status Plans For Cervidae.
(a) Accredited Herd Plan.
(1) Animals to be tested. Testing of herds for accredita-
tion or reaccreditation shall include all Cervidae and all other hoof
stock over12 [six] months of age and animals under12 [six] months
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of age that are not natural additions, except that animals under 12
months of age that are not natural additions that were born in
and originate from an accredited herd will not need to be tested.
(2)-(4) (No Change.)
(b) Monitored Herd Plan.
(1) Requirements. Identification records must be main-
tained on animals over one year of age slaughtered, inspected, and
found negative for tuberculosis at an approved slaughter facility or
at an approved diagnostic laboratory.Such records may also in-
clude animals that have been tested negative for tuberculosis in
accordance with the requirements for interstate movement. A
monitored herd must identify animals [at slaughter]over one year of
age at slaughter, and animals tested negative for interstate move-
ment at a rate to detect infection at a 2% prevalence level with 95%
confidence evenly distributed over a three year period.No less than
half of the qualifying animals must be slaughter inspected.This
rate would require a maximum of178 [148] animalsThe qualifying
total herd size is the annual average of herd members over one
year of age maintained during the initial test period, which pe-
riod shall not exceed three years.
Figure 1: 4 TAC §43.22(b)(1)
(2) Maintenance of Monitored Herd Status. For moni-
tored herd status to be renewed, an annual report shall be submitted
by the person, firm or corporation responsible for the management of
the herd to the Commission prior to the anniversary date. This report
shall give the number of animals currently in the herd and the number
of animals over one year of age, identified and slaughtered at a state/
federal approved slaughter facilityand animals tested negative for
tuberculosis in accordance with the requirements for interstate
movement during the preceding year. The number of slaughter in-
spectionsand animals tuberculosis tested in accordance with the
requirements for interstate movementsreported in any given year
must be at least 25% of the number required to initially qualify a
herd of this size for monitored herd status, provided, however, that
during each consecutive three year period, 100% of the initial quali-
fying total shall be achieved.
(3) (No Change.)
(c) Qualified Herd Plan for Cervidae.
(1) Animals to be tested. Testing of herds forqualified
herd status [qualification] shall include all cervidae over12 [six]
months of age and any animals under12 [six] months of age that
are not natural additions,except such animals originating from
accredited, qualified, or monitored herds. [All natural additions
shall be individually identified by official eartag, and recorded on the
test charts as members of the herd at the time of the herd test.]
(2) Qualifying Standards. To meet the requirements
for qualified herd status, the herd must pass one official test for
tuberculosis ,within a seven month period with no evidence of
bovine tuberculosis disclosed. The qualified herd status remains in
effect for 12 months following the qualifying test.
(3) Additions. Herd additions mustoriginate directly
from one of the following: [meet the criteria outlined in subsection
(b)(3).]
(A) an accredited herd,
(B) a monitored or qualified herd, provided that
the individual animals for addition were negative to an official
tuberculosis test conducted within 90 days prior to entry,
(C) a herd not meeting the requirements of sub-
paragraphs (A) or (B) of this paragraph. Individual animals for
addition must be isolated from other members of the herd of
origin and must have negative results to two official tests for tu-
berculosis, conducted at lease 90 days apart, provided that the
second test was conducted within 90 days prior to movement to
the premises of the qualified herd. The additions must be kept
in isolation from all members of the qualified herd until they are
negative to an official tuberculosis test conducted at least 90 days
following the date of entry.
(4)Animals added under subsection(c)(3)(C) [(b)(3)(C)]
of this section shall not receive qualified herd status for sale or
movement purposes until they are negative to a retest 90 days after
entry.
(d) Surveyed Herd.
(1) Requirements -Surveillance [Harvest] records must
be maintained on all animals over one year of age harvested and
inspected ortested [serologically surveyed] without evidence of
bovine tuberculosis:
(A) at an approved slaughter facility with state/federal
meat inspection,approved diagnostic laboratory, and/or
(B) routine tuberculosis testing of individual ani-
mals or consignments performed by a designated accredited vet-
erinarian, [at an approved veterinary diagnostic laboratory] and/or
(C) other appropriate methods of surveillance
approved by a representative of the TAHC. [at an approved
hunter/harvest operation with routine collection of blood samples on
all animals harvested and submitted to an approved laboratory for
screening with the ELISA component of the BTB test.]
(2)-(3) (No Change.)
(e) Status of newly assembled herds. A newly assembled
herd shall assume the herd status of the herd from which the
animals originated. If the herd is assembled from more than
one herd it shall assume the status of the originating herd with
the lowest status. A newly assembled herd shall also assume
the testing schedule of the herd which status it assumes. These
animals must have no exposure to Cervidae from herds of lesser
status than the herd of origin which is determining the status of
the newly assembled herd.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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TITLE 10. COMMUNITY DEVELOP-
MENT
Part V. Texas Department of Commerce
Chapter 174. Defense Economic Adjustment As-
sistance Grant Program
10 TAC §§174.1-174.11
The Texas Department of Commerce proposes new §§174.1-
174.11, implementing the Defense Economic Adjustment Assis-
tance Grant Program authorized by the 75th Legislature in Sen-
ate Bill 227 through the addition of Texas Government Code,
Chapter 486. Senate Bill (S.B.) 227 became effective on June
18, 1997. Section 486.002(d) requires the Texas Department of
Commerce Policy Board to adopt rules for the implementation
of the grant program established by SB 227. On July 2, 1997,
the Policy Board approved the publication of these proposed
rules.
The 75th Legislature also enacted SB 932, effective Septem-
ber 1, 1997, abolishing the Texas Department of Commerce
and creating the Texas Department of Economic Development.
In order to implement the Defense Economic Adjustment As-
sistance Grant Program, the Texas Department of Commerce
proposes these new rules on behalf of the Texas Department of
Economic Development, which will be in existence prior to the
earliest effective date of the rules. If adopted, the rules will con-
tinue in effect as rules of the Texas Department of Economic
Development until superseded.
The Defense Economic Adjustment Assistance Grant Program
was created by the 75th Legislature to provide state funding
for the purposes of acquiring federal grant assistance or for
sharing in the cost of redevelopment of communities that
have been adversely affected by defense downsizing. To
carry out the Legislature’s intent, the department proposes the
following rules, designed to provide standards of eligibility and
procedures for obtaining assistance under the program.
Proposed §174.1 sets forth the purpose of and definitions for
the program.
Proposed §174.2 establishes the period of time during which
grant funds may be expended.
Proposed §174.3 sets forth grant eligibility criteria.
Proposed §174.4 describes acceptable source documentation
for establishing grant eligibility.
Proposed §174.5 sets forth minimum and maximum award
amounts, the percentage of project investment that may be
provided by grant funds, and the certification required from local
governments applying for grants, documenting their attempts to
acquire funding from various sources and/or their inability to
acquire adequate matching funds or investments.
Proposed §174.6 provides that the department may develop a
formal application form and sets forth the minimum contents for
an application.
Proposed §174.7 sets forth a process for submission and review
of applications, including provisions for the appointment by the
department’s executive director of a five-member review panel
to be appointed by the executive director to review, evaluate,
and make recommendations regarding grant applications to the
governing board.
Proposed §174.8 sets forth the circumstances under which
program funds will be committed or encumbered, subject to fund
availability. The section provides for notification to applicants in
the event of non-availability of funds.
Proposed §174.9 sets forth the minimum contractual assur-
ances that will be required of grant awardees prior to the receipt
of program funds.
Proposed §174.10 sets forth department responsibilities to so-
licit applications and publicize the grant program, to establish
and conduct the evaluation and award process, to develop con-
tracts containing adequate controls and performance measures,
and to minimize repetitive and unnecessary reporting.
Proposed §174.11 provides for written reports from grant
awardees as required by the department.
Scott Madole, Director of Defense Transition for the Texas
Department of Commerce, has determined that there will be
fiscal implications as a result of enforcing or administering the
rules. For each of the first five years that the rules are in effect,
the additional estimated cost to state government will be the
cost the department incurs in administering the grant program
under the proposed rules.
Mr. Madole has further determined that there will be minimal
costs to local governments associated with the proposed rules.
There will be some administrative costs to local governments
that elect to apply for grant funds. The costs, while not
quantifiable at this time, will include the cost of preparing
applications and staff time spent on the application process.
In addition, successful applicants will be expected to submit
periodic progress reports and financial statements to satisfy
accountability requirements of the program. Mr. Madole
believes that the costs to local governments that apply for grant
funds will be offset by the economic benefits of the program to
the communities.
Mr. Madole has determined that the program will result in
an increase in revenue to state and local governments due to
increased employment and an enhanced property tax base.
Mr. Madole has determined that there will be a public benefit
for each of the first five years that the rules are in effect.
The benefit is that local communities will be able to obtain
funding to aid in recovery from the adverse effects of defense
downsizing, resulting in economic growth and revitalization of
impacted areas.
The cost to persons complying with the rules is not completely
quantifiable because it depends on the amount of staff time
spent and the wages of the staff required to ensure compliance
with the program. Other costs include the application fees and
other fees and expenditures made in connection with any grant
made under the program. These costs will be incurred only by
applicants who elect to seek benefits under the program and will
be more than offset by economic benefits to grant recipients.
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A local employment impact statement has not been requested
from the Texas Workforce Commission concerning the impact
of these rules.
Written comments regarding the proposed rules should be sub-
mitted within 30 days of the date of publication to Robin Abbott,
Assistant General Counsel, Texas Department of Commerce,
1700 Congress Avenue, Suite 136, P.O. Box 12728, Austin,
Texas 78711-2728. Comments may be faxed to Ms. Abbott at
(512) 936-0415. Comments received more than 30 days after
publication of the rules will not be considered by Commerce.
The new rules are proposed under the authority of the Texas
Government Code, §481.0044(a), which requires the Texas De-
partment of Commerce Policy Board to adopt rules for pro-
grams administered by the department, SB 227, enacting Gov-
ernment Code, §486.002(d), which requires the Policy Board
to adopt rules to implement the Defense Economic Adjustment
Assistance Grant program, and the Administrative Procedure
Act, Texas Government Code, Chapter 2001, Subchapter B,
as amended, which prescribes the standards for agency rule-
making.
Texas Government Code, Chapter 486, is affected by this
proposal.
§174.1. Introduction and Purpose.
(a) Background. The Texas Defense Economic Adjustment
Assistance Grant Program was authorized by the 75th Legislature to
provide state funds to assist communities that have been adversely
impacted by decreased defense expenditures and defense worker
employment. The program provides affected municipalities, counties
or regional planning commissions access to state funding for the
purpose of acquiring federal grant assistance or for sharing in the costs
of property purchases, construction, rehabilitation, or renovation of
facilities or infrastructure, purchase of capital equipment or insurance.
(b) The primary goal of the program is to increase employ-
ment opportunities for dislocated defense workers and reuse vacated
property as efficiently as possible.
(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Awardee–The local governmental entity whose appli-
cation is approved by the governing board
(2) Defense worker–
(A) an employee of the United States Department of
Defense, including a member of the armed forces and a government
civilian worker; or
(B) an employee of a government agency or private
business, or entity providing a Department of Defense related
function, who is employed on a defense facility; or
(C) an employee of a business that provides direct
services or products to the Department of Defense and whose job
is directly dependent on defense expenditures;
(D) an employee of a local, state or federal agency
that provides direct services through contract or memorandum of
agreement or an employee of a private business that provides direct
services, supplies or equipment under a government contract or
purchase agreement to the Department of Defense; or
(E) an employee or private contractor employed by
the United States Department of Energy working on a defense or
department of energy facility in support of a department of defense
related project
(3) Defense worker job–
(A) a department of defense authorized permanent
position, such as a position contained on the appropriate unit manning
documents; or
(B) a position held or occupied by one or more
defense workers for more than 12 months
(4) Department–The Texas Department of Economic De-
velopment
(5) Executive director–The executive director of the
Texas Department of Economic Development
(6) Financial partners–Federal and state agencies, private
and public non-profit foundations, local taxing authorities, and private
investors who agree to provide money for a project eligible for
funding under this grant
(7) Governing board–The governing board of the Texas
Department of Economic Development
(8) Local governmental entity–A municipality or county
governing body or regional planning commission
(9) Panel–The Defense Economic Adjustment Assistance
Panel, a group of five professional full-time employees from within
the department, who evaluate grant applications and make grant
award recommendations to the department’s governing board.
§174.2. Program Coverage.
State funds provided under the Texas Defense Economic Adjustment
Assistance Grant Program must be expended not later than the end
of the biennium in which the grant was awarded.
§174.3. Eligibility for Funds.
(a) A local governmental entity is eligible for a grant
under this program if the department determines that it represents
an adversely affected defense dependent community that requires
assistance because of a significant loss of defense worker jobs
attributed to the following event(s):
(1) the proposed or actual establishment, realignment, or
closure of a defense facility;
(2) the cancellation or termination of a United States
Department of Defense contract or the failure of the department of
defense to proceed with an approved major weapons system program;
(3) a publicly announced planned major reduction in
Department of Defense spending that would directly and adversely
affect the community; or
(4) the closure or a significant reduction of the operations
of a defense facility as the result of a merger, acquisition, or
consolidation of a defense contractor operating the facility.
(b) The loss of defense worker jobs is considered significant
if, within the jurisdiction of the local governmental entity applying
for the grant, a direct loss of defense worker jobs meets or exceeds
the following:
22 TexReg 6522 July 15, 1997 Texas Register
(1) 2,500 defense worker jobs in any area of the munici-
pality or county that is located in an urbanized area of a metropolitan
statistical area as defined by the United States Census Bureau;
(2) 1,000 defense worker jobs in any area of the munici-
pality or county that is not located in an urbanized area of a metropoli-
tan statistical area as defined by the United States Census Bureau; or
(3) a defense worker job loss of one percent of the jobs in
the municipality or county. The percentage of job loss is arrived at
by dividing the number of defense worker jobs lost or projected to be
lost by the total civilian employment in the municipality or county.
(c) The local governmental entity making application for
the grant must provide adequate documentation of defense worker
job loss during the period between the beginning of the federal fiscal
year during which the event described in subsection (a) of this section
occurred and the date that the event is substantially complete. In order
to establish eligibility, this documentation must include:
(1) defense worker baseline data representing the number
of defense workers employed during the fiscal year of the event
described above;
(2) number of defense worker jobs lost during the period
between the fiscal year that the event was announced and the date
the event is substantially complete; and
(3) total number of people currently employed within the
jurisdiction making application.
§174.4. Documentation.
Information from Department of Defense manpower or personnel
records, socio-economic impact studies and Environmental Impact
Statements, United States Census Bureau, Department of Labor, or
Texas Workforce Commission reports or statistics are considered
possible acceptable source documents. Other data provided by the
local governmental entity and approved by the department may also
serve as appropriate documented evidence of defense worker job
loss.
§174.5. Maximum and Minimum Awards.
(a) Amount. The minimum amount of award will be $50,000.
The maximum amount of award will be $2 million.
(b) Percentage. The state may provide up to:
(1) 50% of the amount of matching money or investment
that the local governmental entity is required to provide for acquiring
federal grants;
(2) 50% of the local governmental entity’s investment for
qualifying redevelopment projects; or
(3) in cases where the local governmental entity demon-
strates to the department that resources are not available because of
a limited local governmental entity budget, 80% of the amount of
matching money or investment required.
(c) Certification:
(1) Local governmental entities are encouraged to acquire
financial assistance for eligible development projects from a variety of
sources, including federal, state, local and private/public foundations.
The Chief Financial Officer of the local governmental entity or the
local governing body making application will provide certification
demonstrating reasonable local community efforts to acquire funding
from other sources when the state is the only other financial partner.
(2) Provision has been made to assist local communities
unable, due to limited budget or resources, to provide 50% of the
amount of matching money or investment required. Under these
circumstances a local governmental entity may be eligible to receive a
grant of 80% of the amount of matching money or project investment
required. In making application under this provision, the Chief
Financial Officer or the local governing body making application will
certify that local community budget and resources are not adequate or
available and provide specific information on local efforts to secure
adequate funding. Justification should include an overview of the
status of development sales tax efforts and bond authority.
§174.6. Application for Funds.
(a) The department may develop a formal application form
to be included in the formal application process to assist in the
evaluation of the grant submission. The application may require
certain attachments and certifications.
(b) At a minimum the application for funds will include:
(1) a summary overview of the use of the funds;
(A) a general description of the project to be financed;
(B) an analysis of the importance of the project in
the overall reuse or redevelopment plan of the defense site and the
surrounding community;
(C) the total amount of state grant assistance required
and partners involved in financing the project, along with their
respective shares;
(D) the total number of jobs to be created or retained
as a result of the project;
(2) a brief summary of the event(s) that qualify the local
government, under the eligibility criteria described above, to apply
for the grant program; and
(3) an impact statement detailing the adverse effect caused
by the event(s) described in §174.3(a) of this title (relating to
Eligibility for Funds) on the local governmental entity to include:
(A) a brief analysis of the loss of defense worker
jobs and the impact of job loss on total employment within the
governmental entity, to include total number of defense worker jobs
lost or predicted to be lost and current and projected changes in the
unemployment rate;
(B) an analysis of the impact of the event on the
economy of the community or region; and
(C) a completed Environmental Impact Statement, if
available;
(4) a detailed description of the projected use of funds to
allow determination of project eligibility for funding to include, as
appropriate:
(A) a preapplication for federal funds, if state funds
are to be part of a local share. It is not necessary to receive final
approval for federal grants to apply for state funds under this program.
(B) a description of property to be purchased from
the department of defense or its agent;
(C) a description of new construction, rehabilitation
or renovation of facilities or infrastructure;
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(D) a description of capital equipment to be pur-
chased; and
(E) a description of insurance to be purchased,
including type and coverage limits.
(5) a financial plan for the project detailing the following:
(A) breakdown of project costs;
(B) funding sources for the project and percentage
contribution; and
(C) certification for state funding where the state is
the sole partner in financing a project or in cases where the local
governmental entity is requesting state participation in excess of a
50% share.
(6) a summary of the extent to which the local govern-
mental entity has used its existing resources to promote local eco-
nomic development, including:
(A) brief description of past general local economic
development efforts which may include:
(i) adoption of an economic development sales tax;
(ii) establishment and financing of a local industrial
development corporation; and
(iii) use of the Texas Capital Fund, Texas Leverage
Fund and local economic development bond initiatives;
(B) a summary of current efforts to support redevel-
opment necessary to promote private investment and create or retain
jobs in the area, including:
(i) financing of capital improvement projects and
equipment;
(ii) support of site operations and maintenance;
(iii) availability of tax incentives and/or establish-
ment of defense readjustment zone or enterprise zone; and;
(iv) local funding constraints;
(7) the amount money previously received under this
program and number of applications submitted;
(8) the anticipated number of permanent jobs and the
economic benefit to the community if the application is successful
and the project is funded. If the application includes renovation
or construction, interim jobs should be included and referred to as
interim jobs; and
(9) name and contract information for person responsible
for the grant application.
§174.7. Processing and Review of Applications.
(a) The local governing body will submit applications for
the program to the Executive Director of the Texas Department of
Economic Development.
(b) The Office of Defense Affairs will:
(1) publicize the program to potential applicants and
provide grant solicitation information; and
(2) evaluate each application for completeness. The
Office of Defense Affairs will work closely with the applicant to
ensure all relevant information is included in the application.
(c) The executive director will:
(1) appoint a review panel consisting of five members to
evaluate applications; and
(2) appoint a review panel chairman and vice chairman.
(d) The review panel will:
(1) review applications, score, and make recommenda-
tions to the governing board;
(2) develop procedures to ensure that one adversely af-
fected defense-dependent community is not disproportionally favored
over another in recommending funding;
(3) provide evaluations and recommendations for grant
awards for all grant applications received based on the following
criteria:
(A) the significance of the adverse effect within
the local governmental entity, including the number of jobs lost
in relation to the workforce in the local governmental entity’s
jurisdiction and the effect on the area’s current and/or projected
economy and tax revenue;
(B) the extent to which the local governmental
entity has used its existing resources to promote local economic
development;
(C) the amount of any grant that the local govern-
mental entity has previously received under this chapter;
(D) the anticipated number of jobs to be created in
relation to the amount of the grant sought; and
(E) the extent to which the grant will affect the region
in which the local governmental entity is located.
(e) The governing board of the department will approve or
disapprove the award of the grant. Award of the grant may be
contingent on the receipt of federal grants or other partnership monies
necessary to complete the project.
§174.8. Availability of Funds.
(a) Funds commitment. Once approved by the governing
board for award, program money becomes committed to the awardee
subject to the availability of funds.
(1) When the department determines that a qualified De-
fense Economic Adjustment Assistance Grant Program awardee pro-
posal has been rejected by the federal agency or other financial part-
ners, the commitment of funding previously committed will be with-
drawn and the funding amount re-allocated to other applicants. The
awardee will be given 30 days to renegotiate financial arrangements
prior to withdrawal of the state program commitment.
(2) When the department has determined that an awardee
has secured final approval from federal agencies and other financial
partners, program funds will be encumbered to the awardee, subject
to availability of funds.
(3) If the only partner in the project is the local gov-
ernmental entity, funds will be encumbered to the entity upon final
approval and encumbrance of funds by the awardee.
(b) Non-availability of funds. The department expects that
availability of program funds will decrease significantly as a state
funding biennium progresses. When all monies appropriated by the
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Texas Legislature to the department for a funding biennium have
been encumbered to qualified awardees, remaining applicants shall
be notified that funds are no longer available.
§174.9. Awardee Responsibilities.
In order to receive disbursement of grant program funds that have
been encumbered to them, awardees may be required by contract
with the department to:
(1) have a system established in writing to ensure that
appropriate officials provide necessary internal reviews and approvals
for the expenditure of funds and for monitoring project performance
and adherence to federal award and/or state terms and conditions;
(2) have financial management systems that meet the
requirements of the department;
(3) retain financial management records, supporting doc-
uments, statistical records, and other materials pertinent to the award
for a period of three or more years following submission of the fi-
nal project report and make these records available to the department
upon request;
(4) be responsible for performing the duties and tasks
described under all project grant agreements with federal and other
financial partners;
(5) provide the department with copies of all project
documentation required by federal or other financial partners;
(6) provide project demonstrations, site inspections, photo
or other additional documentation, including written materials to
substantiate benefit to the Texas economy, as requested by the
department;
(7) honor intellectual property rights of project partici-
pants as outlined in any agreements made to facilitate fulfillment of
award activities;
(8) agree that the award may be suspended or terminated
if the awardee fails to comply with department terms and conditions
of the award or if the financial partnership is suspended or terminated;
(9) agree that no person shall be excluded from participa-
tion in, be denied benefits of, or be otherwise subjected to discrim-
ination under the Defense Economic Adjustment Assistance Grant
Program based on grounds of race, color, national origin, religious
affiliation, handicap, or sex;
(10) agree that the department shall not be held liable in
the event of damages to persons or property which may occur in the
course of activities conducted as a result of the award or its cancel-
lation or withdrawal; or
(11) agree to such other terms and conditions as the
department may require.
§174.10. Department Responsibilities.
In carrying out its duties and responsibilities under the Act, the
department shall:
(1) solicit grant applications and publicize application
deadlines;
(2) establish and conduct the evaluation and award
process in a responsive manner to maximize the opportunity to
acquire federal and other funding;
(3) develop contracts with awardees that include suffi-
cient performance measures, audit requirements, and reporting re-
quirements to ensure prudence and due diligence in the expenditure
of state funds; and
(4) minimize reporting requirements that may be repeti-
tive of reporting required by federal grant agencies or unnecessary
for the effective monitoring of the program.
§174.11. Reporting Responsibilities.
Awardees will be required to provide written reports on the status of
projects and expenditures related to the grant as determined by the
department.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 175. Defense Economic Readjustment
Zones
10 TAC §§175.1-175.9
The Texas Department of Commerce proposes new §§175.1-
175.9, implementing the Defense Economic Readjustment
Zone Program authorized by the 75th Legislature in Senate Bill
226 through the addition of Texas Government Code, Chapter
2310. Senate Bill (S.B.) 226 became effective on May 19,
1997. Section 2301.051(c) requires the Texas Department of
Commerce Policy Board to adopt rules for the implementation
of the readjustment zone program established by SB 226. On
July 2, 1997, the Policy Board approved the publication of
these proposed rules.
The 75th Legislature also enacted SB 932, effective September
1, 1997, abolishing the Texas Department of Commerce and
creating the Texas Department of Economic Development. In
order to implement the Defense Economic Readjustment Zone
Program, the Texas Department of Commerce proposes these
new rules on behalf of the Texas Department of Economic
Development, which will be in existence prior to the earliest
effective date of the rules. If adopted, the rules will continue
in effect as rules of the Texas Department of Economic
Development until superseded.
The Defense Economic Readjustment Zone Program was
created by the 75th Legislature to establish a process to
identify areas that have been adversely affected by defense
downsizing and to provide regulatory and tax incentives to
encourage business to locate or expand in those areas. To
carry out the Legislature’s intent, the department proposes the
following rules, designed to provide standards of eligibility and
procedures for obtaining readjustment zone and readjustment
project designation under the program.
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Proposed §175.1 sets forth the purpose of and definitions for
the program, provides for suspension of rules, and sets forth
the procedure for communicating with the department.
Proposed §175.2 sets forth the procedure and criteria for ap-
plication for readjustment zone designation and the documen-
tation required to establish job loss that must accompany an
application.
Proposed §175.3 sets forth readjustment project eligibility cri-
teria and provides that the department may designate at least
one readjustment project off of the defense facility.
Proposed §175.4 requires a readjustment zone application to
be in writing and describes the contents of the application.
Proposed §175.5 requires the readjustment project application
to be in writing and describes the contents of the application.
Proposed §175.6 sets forth the process for filing readjustment
zone and readjustment project applications; the process for
requesting refunds, tax reductions, new job certifications, or
other benefits encouraged under the program; filing fees; the
process for staff review and notification of applications and
certification requests; and the effective date for readjustment
project designation.
Proposed §175.7 sets forth additional requirements for read-
justment project designation.
Proposed §175.8 sets forth final approval standards for read-
justment zone designation, the period for which the designation
is in effect, the period for which a readjustment project is in
effect, and the process for removal of designation as a read-
justment zone or readjustment project.
Proposed §175.9 sets forth annual reporting requirements for
the program.
Scott Madole, Director of Defense Transition for the Texas
Department of Commerce, has determined that there will be
fiscal implications as a result of enforcing or administering the
rules. For each of the first five years that the rules are in effect,
the additional estimated cost to state government will be the
cost the department incurs in administering the readjustment
zone program under the proposed rules.
Mr. Madole has determined that there will be minimal cost to
local governments associated with the proposed rules. There
will be some administrative costs to local governments that
elect to apply for readjustment zone and readjustment project
designation. The costs, while not quantifiable at this time, will
include the cost of preparing applications and staff time spent on
the application process. In addition, successful applicants will
be expected to submit periodic reports and financial statements
to satisfy accountability requirements. Mr. Madole believes
that the costs to local governments that apply for readjustment
zone and readjustment project designation will be offset by the
economic benefits of the program to the communities.
Mr. Madole has determined that the program may result in a
revenue loss to state and local governments through reduction
or elimination of state and local fees and taxes for qualifying
projects under the program. However, any lost revenues should
be offset by an increase in state and local revenue due to
increased employment and an enhanced property tax base.
Mr. Madole has determined that there will be a public benefit
for each of the first five years that the rules are in effect. The
benefit is that local communities will be able to attract new
businesses and encourage existing businesses to expand in
areas that have been adversely affected by defense downsizing
by providing regulatory and economic incentives to those
businesses, resulting in economic growth in the community and
revitalization of impacted areas.
The cost to persons complying with the rules is not completely
quantifiable because it depends on the amount of staff time
spent and the wages of the staff required to ensure compliance
with the program. Other costs include the application fees and
other fees and expenditures made in connection with application
for readjustment zone and readjustment project status under the
program. These costs will be incurred only by applicants who
elect to seek benefits under the program and will be more than
offset by economic benefits to zone designation recipients.
A local employment impact statement has not been requested
from the Texas Workforce Commission concerning the impact
of these rules.
Written comments regarding the proposed rules should be sub-
mitted within 30 days of the date of publication to Robin Abbott,
Assistant General Counsel, Texas Department of Commerce,
1700 Congress Avenue, Suite 136, P.O. Box 12728, Austin,
Texas 78711-2728. Comments may be faxed to Ms. Abbott at
(512) 936-0415. Comments received more than 30 days after
publication of the rules will not be considered by Commerce.
The new rules are proposed under the authority of the Texas
Government Code, §481.0044(a), which require the Texas De-
partment of Commerce Policy Board to adopt rule for programs
administered by the department, SB 226, enacting Government
Code, §2310.051(c), which requires the Policy Board to adopt
rules to implement the Defense Economic Readjustment Zone
Program, and the Administrative Procedure Act, Texas Govern-
ment Code, Chapter 2001, Subchapter B, as amended, which
prescribes the standards for agency rulemaking.
Texas Government Code, Chapter 2310, is affected by this
proposal.
§175.1. General Provisions.
(a) Introduction. Pursuant to the authority granted by the De-
fense Economic Readjustment Zone Act, Texas Government Code,
Chapter 2310, and the Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001, Subchapter B, as amended, the Texas
Department of Economic Development prescribes the following sec-
tions regarding practice and procedure before the department in the
administration and implementation of the Readjustment Zone Pro-
gram.
(b) Purpose. It is the purpose of the Defense Economic
Readjustment Zone Act to establish a process to identify areas
impacted by defense base closure, downsizing, or realignment and
to provide local and state regulatory and tax incentives to encourage
businesses to locate or expand in these areas. The purpose of these
sections is to provide standards of eligibility and procedures for
applications for designating qualified areas as readjustment zones and
for designating qualified businesses as readjustment projects.
22 TexReg 6526 July 15, 1997 Texas Register
(c) Definition of terms. The following words and terms,
when used in this chapter, shall have the following meanings, unless
the context clearly indicates otherwise:
(1) Act–The Defense Economic Readjustment Zone Act,
Texas Government Code, Chapter 2310
(2) Administrative authority–An administrative body that
may be delegated responsibilities by the readjustment zone governing
body. The administrative authority must:
(A) be composed of 3, 5, 7, 9, 11, or 15 members;
(B) be a viable and responsive body generally rep-
resentative of all public or private entities that have a stake in the
development of the zone; and
(C) if the readjustment zone includes private resi-
dences, include:
(i) an elected official representing readjustment
zone residents and businesses; or
(ii) at least two readjustment zone residents.
(3) Adversely affected defense dependent community–A
municipality or county is an adversely affected defense-dependent
community if the department determines that:
(A) the municipality or county requires assistance
because of:
(i) the proposed or actual establishment, realign-
ment, or closure of a defense facility;
(ii) the cancellation or termination of a United
States Department of Defense contract or the failure of the Depart-
ment of Defense to proceed with an approved major weapon system
program;
(iii) a publicly announced planned major reduction
in Department of Defense spending that would directly and adversely
affect the municipality or county; or
(iv) the closure or a significant reduction of the
operations of a defense facility as the result of a merger, acquisition,
or consolidation of a defense contractor operating the facility; and
(B) the municipality or county is expected to experi-
ence, during the period between the beginning of the federal fiscal
year during which an event described by subparagraph (A) of this
section is finally approved and the date that the event is to be sub-
stantially completed, a direct loss of:
(i) 2,500 or more defense worker jobs in any area
of the municipality or county that is located in an urbanized area of
a metropolitan statistical area;
(ii) 1,000 or more defense worker jobs in any area
of the municipality or county that is not located in an urbanized area
of a metropolitan statistical area; or
(iii) one percent of the civilian jobs in the munici-
pality or county.
(4) Applicant–The municipality, county or combination of
municipalities or counties filing an application with the department
for designation of a readjustment zone or nominating a business
for designation as a readjustment project or a business filing for
certification as a qualified business
(5) Application–An application, including supporting and
upplemental instruments and documentation, for designation of a
readjustment zone or readjustment project or for certification by the
department or local governing body as a qualified business under the
Act and this chapter
(6) Day–The period of time between 8:00 a.m. and 5:00
p.m. Central Standard Time on any day other than a Saturday,
Sunday, or state or federal holiday
(7) Defense worker–
(A) an employee of the United States Department of
Defense, including a member of the armed forces and a government
civilian worker;
(B) an employee of a government agency or private
business, or an entity providing a department of defense related
function, who is employed on a defense facility;
(C) an employee of a business that provides direct
services or products to the Department of Defense and whose job is
directly dependent on defense expenditures; or
(D) an employee or private contractor employed by
the United States Department of Energy working on a defense or
Department of Energy facility in support of a Department of Defense
related project.
(8) Defense worker job–A Department of Defense autho-
rized permanent position or a position held or occupied by one or
more defense workers for more than 12 months
(9) Department–The Texas Department of Economic De-
velopment
(10) Extraterritorial jurisdiction–Territory in the extrater-
ritorial jurisdiction of a municipality that is considered to be in the ju-
risdiction of the municipality as defined by Local Government Code,
Chapter 42
(11) Governing body–The governing body of a municipal-
ity or county that has applied to have an area within its jurisdiction
designated as a readjustment zone
(12) New permanent job–A new employment position
created by a qualified business as described by Government Code,
§2310.302, that:
(A) has provided at least 1,820 hours of employment
a year to a qualified employee; and
(B) is intended to exist during the period that the
qualified business is designated as a defense readjustment project
under Government Code, §2310.306
(13) Nominating body–The governing body of a munici-
pality or county, or a combination of the governing bodies of munic-
ipalities or counties, that nominates and applies for designation of an
area as a readjustment zone
(14) Qualified business–A person is a qualified business
if the department, for the purpose of state benefits under this chapter,
or the governing body of a readjustment zone, for the purpose of
local benefits, certifies that:
(A) the person is engaged in or has provided substan-
tial commitment to initiate the active conduct of a trade or business
in the readjustment zone; and
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(B) at least 25% of the person’s new employees in
the readjustment zone are:
(i) residents of the governing jurisdiction;
(ii) economically disadvantaged individuals, as de-
fined by Government Code, §2310.402(c); or
(iii) dislocated defense workers.
(15) Qualified employee–A person who:
(A) works for a qualified business; and
(B) performs at least 50% of the person’s service for
the business in the readjustment zone.
(16) Qualified property–Any one or more of the follow-
ing:
(A) tangible personal property located in the zone that
was acquired by the taxpayer not earlier than the 90th day before the
date of designation of the area as a readjustment zone or readjustment
project, as applicable, and was or will be used predominantly by the
taxpayer in the active conduct of a trade or business;
(B) real property located in a zone that:
(i) was acquired by the taxpayer no earlier than the
90th day before the date of designation of the readjustment zone or
readjustment project, as applicable, and used predominantly by the
taxpayer in the active conduct of a trade or business; or
(ii) was the principal residence of the taxpayer on
the date of the sale or exchange; or
(C) interest in a corporation, partnership, or other
entity if, for the most recent taxable year of the entity ending before
the date or sale or exchange the entity was a qualified business.
(17) Readjustment project–A person designated by the
Texas Department of Economic Development as a readjustment
project under Government Code, Chapter 2310
(18) Readjustment zone–An area designated as a readjust-
ment zone under Government Code, Chapter 2310
(19) Retained job–A job that existed with a business prior
to designation as a readjustment project or certification as a qualified
business that has provided employment to a qualified employee of at
least 1,820 hours annually and that is intended to be an employment
position retained during the period the business is designated a
readjustment project or certified as a qualified business in accordance
with Texas Tax Code, Chapter 171.1016 and Chapter 151.4291.
(20) Staff–The staff of the department
(d) Amendment and suspension of rules. These sections may
be amended by the executive director at any time in accordance with
the Administrative Procedure Act, Texas Government Code, Chapter
2001, Subchapter B, as amended. The executive director may suspend
or waive a section, not statutorily imposed, in whole or in part, upon
the showing of good cause or when, at the discretion of the executive
director, the particular facts or circumstances render such waiver of
the section appropriate in a given instance.
(e) Written communication with the department. Applica-
tions and other written communications to the department should be
addressed to the attention of the Texas Defense Economic Readjust-
ment Zone Program, Defense Transition Division, Texas Department
of Economic Development, P.O. Box 12728, Austin, Texas 78711-
2728.
§175.2. Eligibility Requirements for Designation of a Readjustment
Zone.
(a) Criteria for Readjustment Zone Designation. To be
designated as a readjustment zone, an applicant must make written
application to the department for designation of an area within the
applicant’s jurisdiction and meet the qualifications specified in the
Act, §§2310.101, 2310.102, 2310.103 and 2310.104.
(b) The governing body of a county may not nominate area
in a municipality or a municipality’s extraterritorial jurisdiction to
be included in a readjustment zone unless the municipality is a joint
applicant with the county.
(c) Documentation. An application for readjustment zone
designation must contain the information and documentation specified
in the Act, including the source, methodology and certification of
the data. The application must provide adequate documentation of
defense worker job loss during the period between the beginning
of the federal fiscal year during which the event described in the
Act, §2310.102, occurred and the date that the event is substantially
complete. In order to establish eligibility, this documentation must
include:
(1) defense worker baseline data representing the number
of defense workers employed during the fiscal year of the event
described above;
(2) number of defense worker jobs lost during the period
between the fiscal year that the event was announced and the date
the event is substantially complete; and
(3) total number of people currently employed within the
jurisdiction making application.
(d) Information from Department of Defense manpower or
personnel records, socio-economic impact studies and Environmental
Impact Statements, United States Census Bureau, Department of
Labor, or the Texas Workforce Commission reports or statistics
are considered possible acceptable source documents. Other data
provided by the local governmental entity and approved by the
department may also serve as appropriate documented evidence of
efense worker job loss.
(e) Citizen participation. The department will not approve
the designation of an area as a readjustment zone unless:
(1) The governing body of an applicant first notifies the
department of the date it will hold a public hearing as required under
the Act, §2310.103, and these rules for the purpose of nominating
an area as a readjustment zone or to amend the boundaries of a
designated readjustment zone by encompassing additional area into
the readjustment zone. The notice to the department shall be given
in writing not less than seven days prior to the date of the public
hearing; and
(2) Notice of such hearing is given to the public by pub-
lishing once in a newspaper of general circulation in the municipality
or county or combination of municipalities or counties and posting a
copy of the same at the city hall or county courthouse not later than
seven days prior to the date of the hearing. Such notice shall contain
a description of the area proposed by the municipality or county or
combination of municipalities or counties to be designated as a read-
justment zone, and the date, time, and location of such hearing. The
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description of the area must be worded so that residents of the area
and other interested parties may reasonably identify the area to be
discussed at the public hearing. The notice shall also encourage all
interested parties, including residents of the proposed readjustment
zone to present their views at the hearing. The hearing must include
a presentation on the proposed location of the readjustment zone and
the provision for any tax or other incentives applicable to business
enterprises in the readjustment zone. A municipality or county or
combination of municipalities or counties must adopt the readjust-
ment zone nominating ordinance or order within 180 calendar days
of the date the last public hearing was held.
§175.3. Eligibility Requirements for Designation of a Readjustment
Project.
(a) The department may designate a qualified business as a
readjustment project only if the department determines that the appli-
cant governing body and the qualified business meet the conditions
specified in the Act, §§2310.301, 2310.302, 2310.303, and 2310.304.
(b) The department may designate at least one readjustment
project located off of the defense facility. The department may allow
additional projects to be located off of the defense facility if requested
by the governing body and approved by the department.
§175.4. Application Contents for Designation of Readjustment
Zones.
(a) For an area to be designated as a Readjustment Zone, the
nominating body, after nominating the area as a readjustment zone,
must send to the department a written application for designation of
the area as a readjustment zone with the information specified in the
Act, §2310.105.
(b) Documentation. An application for readjustment zone
designation must contain the information and documentation specified
in the Act. In addition, each application for designation of
a readjustment zone or application to amend the boundaries of
a designated readjustment zone must be typed directly on the
form provided by the department and must include all applicable
attachments as specified in the application, including:
(1) the name, physical address, mailing address, and
telephone number of the applicant governing body or bodies, their
designated representative and their liaison to communicate and
negotiate with the department and the administrative authority and
its representative, if applicable;
(2) information and documentation concerning the appli-
cant. If a joint application is being submitted by a municipality and
county, or a combination of municipalities and/or counties, the infor-
mation must be provided for each entity. The information concerning
the applicant must include:
(A) a statement signed by the applicant certifying
that the contents of the application are true and correct to the best
information and belief of the applicant and that the applicant has
read the Act and this chapter and is familiar with the provisions of
the defense readjustment zone program;
(B) a certified copy of the ordinance or order, as
appropriate, of the governing body of the applicant nominating
the area within its jurisdiction as a readjustment zone under the
Act, containing the information set forth in the Act, §2303.104,
and identifying by job title the liaison, liaisons, representative or
representatives in accordance with paragraph (1) of this subsection.
The ordinance or order must specify any incentives to be provided by
the municipality or county to business enterprises in the readjustment
zone. At least three incentives must be offered in the readjustment
zone which are not offered elsewhere throughout the jurisdiction. At
least one incentive must be financial in nature; and
(C) if a joint application, a description and certified
copy of the agreements between joint applicants providing for the
joint administration of the readjustment zone.
(3) information and documentation concerning adminis-
tration of the zone:
(A) a brief description of how the zone will be
managed, including the unit or department within the municipality or
county responsible for oversight of readjustment zone activities and
person or persons responsible for readjustment zone administration
within the municipality or county;
(B) the procedures for negotiating with residents,
community groups, and other entities affected by the readjustment
zone and qualified businesses within the readjustment zone;
(C) a description of the administrative authority, if
any, including a list of members with representation as set forth in
the Act, §2310.202; and
(D) a description of the functions and duties of the
administrator or administrative authority, if any, including decision-
making authority and the authority to negotiate with affected entities;
and
(4) information and documentation concerning the pro-
posed readjustment zone, including:
(A) a map of the proposed readjustment zone location
which clearly shows readjustment zone boundaries, including existing
streets and highways, rail, and air facilities, and the area of the
readjustment zone that contains area of an enterprise zone designated
under Government Code, Chapter 2303;
(B) certification of the geographic makeup of the
proposed readjustment zone including the total square miles in the
proposed defense readjustment zone, the total square miles of each
applicant’s jurisdiction, and the percentage of the jurisdiction in the
readjustment zone;
(C) a summary, in tabular form, of the data qualifying
the area for a readjustment zone and supporting data as required by
the Act and this chapter;
(D) a statement setting forth the economic objectives,
the current business and labor conditions, and the marketing strategy
for the readjustment zone; and
(E) an annualized seven-year estimate of the eco-
nomic impact of the readjustment zone that reflects at least the number
of jobs and capital investment expected as a result of the designa-
tion of the readjustment zone, considering all of the tax incentives,
financial benefits, and programs contemplated, on the revenues of the
municipality or county. The estimate must be provided in tabular
form and must describe the basis and assumptions used.
§175.5. Application Contents for Designation of Defense Readjust-
ment Projects.
(a) For a qualified business to be designated as a readjust-
ment project, the nominating body, after nominating the area as a
readjustment zone, must send to the department a written application
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for designation of the qualified business as a readjustment project
with the information specified in the Act, §2310.305.
(b) Documentation. An application for readjustment project
designation must contain the information and documentation speci-
fied in the Act. If a readjustment project application is being filed on
behalf of a business to be located in an readjustment zone that was
nominated by more than one governing body, the information must
be included for each applicant governing body. In addition, the ap-
plication must contain the following information and documentation,
as applicable:
(1) the name, physical address, mailing address, and tele-
phone number for each of the following involved in the designation
of qualified businesses as readjustment projects, including:
(A) the applicant governing body, applicant governing
body’s representative, and its designated readjustment zone liaison;
(B) the qualified business, qualified business’s repre-
sentative; and
(C) if any, the administrative authority, the adminis-
trative authority’s representative.
(2) information and documentation concerning the appli-
cant, including:
(A) a statement signed by the qualified business and a
statement signed by the applicant governing body or bodies certifying
that the contents of the application are true and correct to the best
information and belief of the qualified business and that the qualified
business has read the Act and this chapter and is familiar with the
provisions thereof;
(B) a certified copy of a resolution from the applicant
governing body or bodies nominating the qualified business for
designation as a readjustment project and containing the findings
required by the Act, §2310.302;
(C) a complete description of the conditions in the
zone that constitute it as an adversely affected defense dependent
community under this Act, including:
(i) the tabular summary from the appropriate read-
justment zone application, or most recent readjustment zone amend-
ment application, that demonstrates the project is located in a read-
justment zone; and
(ii) a city street map which clearly identifies the
readjustment zone area and the location of the proposed readjustment
project;
(D) a description of each municipality’s or county’s
procedures and efforts to facilitate and encourage participation by and
negotiation between all affected entities in the readjustment zone in
which the qualified business is located, including:
(i) any agreements made since the designation of
the readjustment zone between affected entities;
(ii) minutes of meetings or other written documents
that outline the means of establishing cooperation and communication
between any affected entities in the readjustment zone where the
readjustment project will be located and, if regular meetings are
scheduled, when the meetings are scheduled to occur;
(iii) a description of the business activity that has
occurred within the last year of designation of the readjustment zone
or within the last year prior to designation of the readjustment zone,
if the readjustment zone has been designated for less than one year.
This description must demonstrate the cooperation among the public
and private sectors and information on the number of jobs created
and retained and capital investment made as a result of the business
activity;
(E) a description of the local effort made by the
municipality or county, the administrative authority, if any, and other
affected entities to achieve development and revitalization of the
readjustment zone as described in the Act. This includes a brief
historical description of the trade and business conducted in the
readjustment zone and a brief historical description of the qualified
business’ activities in other locations with respect to its location in
the readjustment zone;
(3) information and documentation concerning the pro-
posed project, including:
(A) a description and introduction of the business
applying for the readjustment project designation, which includes:
(i) a copy of the articles of incorporation filed with
the Secretary of State of the State of Texas or the d.b.a. statement
under which the business operates. The name under which the
business is applying for designation must be the same as the business
paying state taxes and creating and/or retaining jobs to obtain program
benefits;
(ii) the principal owners and history of the business;
(iii) a corporate resolution that provides signatory
authority to a person or persons to sign any contracts or forms on
behalf of the business for the readjustment project application;
(iv) the number of business locations, total sales,
and number of employees in the State of Texas, the United States,
and outside the United States; and
(v) a description of the business’ products and
services;
(B) the plans of the business for expansion, revital-
ization, and other activity in the zone for the five-year designation
period of the project, including:
(i) a description of the project location and intended
use;
(ii) a summary of short and long-term plans for
expansion in the readjustment zone;
(iii) the amount of capital investment to be made in
the zone and the source of funding for the investment;
(iv) the status of any required local, state, or federal
permits or licenses that must be obtained to enable the project to be
initiated and completed as represented in the defense readjustment
project application;
(v) a tabular summary of the classification titles
and salary ranges of full-time, part-time, and seasonal jobs to be
maintained, new jobs to be created, and jobs to be retained, if
applying for retained job benefits; and
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(vi) the total projected annual payroll for the jobs
that are being considered for benefit; and
(C) commitments from the business that include:
(i) a completed form, to be provided by the depart-
ment, certifying the business as a qualified business;
(ii) a statement that the business is located entirely
in the readjustment zone and that it will maintain separate payroll
and tax records of the business activity conducted in the readjustment
zone;
(iii) the percentage of new or additional employees
hired to occupy the jobs being claimed for benefit that are residents
of any zone within the governing body’s or bodies’ jurisdiction or
that are economically disadvantaged; and
(iv) a description of the efforts of the business to
develop and revitalize the defense readjustment zone as described in
the Act, §2310.305.
(c) A designated readjustment project may apply to the
department for a name change. To receive department approval for
a name change, the readjustment project must submit through the
applicant governing body or bodies:
(1) a written explanation by the designee of the reasons
for the name change, the date the name change occurred, and any
changes to the commitments made by the business in the original
readjustment project application, if applicable;
(2) a copy of the certificate of amendment to the articles
of incorporation and the amended articles of incorporation filed with
the secretary of state of the State of Texas or the d.b.a. statement
under which the business operates, if applicable; and
(3) written acknowledgment from the applicant governing
body or bodies that it is aware of the name change for the readjust-
ment project as a qualified business operating in an readjustment zone
within its jurisdiction.
(d) A lessee or purchaser of a qualified business which
has been designated as a readjustment project may apply to the
department to assume the readjustment project designation of the
business that is being leased or purchased. The request must be
made through the appropriate readjustment zone governing body or
bodies which must take official action, in the form of a resolution
approving of the assumption of the readjustment project designation
by the lessee or purchaser. The resolution should be submitted along
with the following information to the department:
(1) a written commitment from the qualified business that
is the designated project to the governing body or bodies of the read-
justment zone where the project is located and to the department to
release all claim to the project designation and any benefits repre-
sented thereunder and agreeing to the assumption of the designation
as of a specific date by the lessee or purchaser seeking to assume the
designation;
(2) a written certification from the lessee or purchaser on
a form to be provided by the department that the lessee or purchaser
will be a qualified business under the Act, §2310.302;
(3) a letter of commitment from the lessee or purchaser
addressed to the readjustment zone governing body or bodies and
to the department like the letter of commitment filed in the original
application for project designation by the initial qualified business.
The letter should outline any modifications proposed by the lessee or
purchaser to the original commitments made by the qualified business
holding the project designation, including capital investment and jobs
to be created, or retained, as applicable, and a statement as to why the
assumption is essential to their operations in the readjustment zone;
and
(4) a copy of the lessee’s or purchaser’s articles of
incorporation filed with the Secretary of State of the State of Texas or
the d.b.a. statement under which the business operates and financial
statements to satisfy concerns about the ability of the lessee or
purchaser to fulfill its commitments.
§175.6. Filing Requirements for Applications and Claims.
(a) Form. Readjustment zones and readjustment zone
projects.
(1) An application must be filed on letter-sized paper and
must contain all information and documentation required under the
Act and this chapter, as applicable. The application must be submitted
in a three-ring loose-leaf binder. Each application for designation as
a readjustment zone, for readjustment zone boundary amendments, or
for a readjustment project must be typed directly on the form provided
by the department and must include all applicable attachments as
specified in the application.
(2) Certifications or refunds. An application to request
refunds, tax reductions, or certification of new permanent jobs created
or jobs that have been retained, or other state benefits encouraged
under the Act, as appropriate, must be made to the department in
writing on the appropriate forms provided by the department or the
Comptroller of Public Accounts.
(b) Filing.
(1) Readjustment zone applications may be filed with
the department on any day. When applying for designation of
a readjustment zone, or applying for readjustment zone boundary
amendments, or a readjustment project, the applicant shall file a
separate, original application with the department.
(2) Readjustment projects. Applications for readjustment
project designation may be filed with the department on any day. The
applicant shall file with the department an original of an application
for designation as a readjustment project.
(3) Certifications for readjustment projects.
(A) Requests for job certifications for readjustment
projects may be filed on any day with the department annually or
semiannually at the discretion of the qualified business holding project
status.
(B) A readjustment project must be annually certified
by the department as a qualified business to receive its state sales and
use tax refunds and franchise tax reductions.
(C) Requests for refunds for readjustment projects
should be filed directly with the comptroller in accordance with the
applicable comptroller rules.
(4) Certifications for qualified businesses. The certifica-
tion of qualified businesses, for the purposes of local benefits, is the
responsibility of the local governing body.
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(5) Forms. One original form must be submitted to the
department to request certification as a qualified business, to request
certification of new permanent jobs created or to request certification
of retained jobs. One original form as provided by the comptroller
should be submitted to the comptroller to request refunds of state
sales and use taxes. The rules promulgated by the comptroller must
also be followed to file a claim for tax refunds or reductions.
(c) Completeness. Each application or claim must be as
complete as practicable, and must include the fee set forth in
subsection (d) of this section. The department will stamp or otherwise
designate the date on which it receives each application. The date
stamped or otherwise designated for any application received after
the close of business on any day will be the next day.
(d) Fees. A nonrefundable fee to recover the department’s
cost of providing direct technical assistance relating to the defense
readjustment zone program must accompany an application to the
department in the amount of:
(1) $500 for a readjustment zone designation;
(2) $500 to amend the boundaries of a state designated
readjustment zone;
(3) $300 for an readjustment project designation; and
(4) $300 for application to change/assume readjustment
project designation as defined in §175.5 (c) and (d) of this title (relat-
ing to Application Contents for Disgnation of Defense Readjustment
Projects).
(e) Staff consideration of applications or job certification
requests.
(1) Staff shall review the application or job certification
request to determine if the application or job certification request
meets the eligibility criteria under the Act and this chapter. A
job certification request submitted by an readjustment project may
cover multiple years. Businesses applying for designation and job
certifications are subject to on-site inspection.
(2) Following staff review, the application will be submit-
ted to the executive director for consideration. Written notification
will be given to applicants of the final status of an application or job
certification.
(3) Readjustment project designation becomes effective
immediately upon department approval of a readjustment project
application and action to grant the designation. Written notice of the
designation will simultaneously be given to the applicant governing
body’s or bodies’ designated liaison or liaisons and the defense
readjustment project applicant. The notice will include an effective
date and an expiration date of the project designation which shall
include the 90-day period immediately preceding the designation
during which benefits under the designation may be allowed.
§175.7. Requirements for Designation of Readjustment Projects.
(a) The department may not designate a nominated qualified
business as a readjustment project unless it determines that:
(1) the business meets the requirements set forth in the
Act, §2310.301, and this chapter;
(2) the qualified business is located in or has made
substantial commitment to locate in a readjustment zone;
(3) the project demonstrates viability as determined by the
department;
(4) the applicant’s governing body or bodies have demon-
strated that a high level of cooperation between public, private, and
neighborhood entities exists in the zone; and
(5) the designation of the qualified business as a readjust-
ment project will contribute significantly to the achievement of the
plans of the applicant for development and revitalization of the zone.
(b) The department will use the scoring mechanism set forth
in the Act, §2310.306, making readjustment project designation
decisions.
(c) The department may approve the assumption of a read-
justment project that leases or transfers ownership to another entity
that will continue operations in the readjustment zone in the same way
that was originally committed to in the initial readjustment project
application or which otherwise demonstrates to the satisfaction of the
department that the designation assumption is warranted to avoid dis-
ruption of operations and loss of jobs.
§175.8. Approval Standards.
(a) Final approval standards for designation of readjustment
zones. Within ten business days of final approval of the designation of
a zone by the executive director, the staff shall present the negotiated
agreement to the governing body or bodies of the applicant. Such
agreement must include designation of the zone and the administrative
authority, if any, and its function and duties and any other information
required under the Act and this chapter. The department shall
complete the negotiations and sign the agreements in accordance with
the Act, §2310.107.
(b) Period for which designation is in effect.
(1) An area may be designated as an readjustment zone
for a maximum period of seven years. Any designation of an area as
a readjustment zone shall remain in effect during the period beginning
on the date of the designation and ending on the earliest of:
(A) September 1 of the seventh calendar year follow-
ing the calendar year in which such date ending the readjustment
zone designation occurs; or
(B) following a public hearing, the date the depart-
ment removes the designation of zone for the following reason:
(i) the area no longer qualifies for designation as an
readjustment zone as set forth in the Act, §2310.102, or this chapter;
or
(ii) the department determines that the governing
body has not complied with commitments made in the ordinance or
order nominating the area as an readjustment zone.
(2) A qualified business may be designated as an readjust-
ment project for a maximum period of five years. The designation of
a qualified business as an readjustment project shall remain in effect
during the period beginning on the date of the designation and ending
on the earliest of:
(A) five years after the date the designation is made;
or
(B) the last day that completes the original project
designation period of a qualified business that has assumed the
designation of the readjustment project through a lease or purchase
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of a designated qualified business for the purpose of continuing its
operations in the applicable readjustment zone under a name or legal
structure other than that of the qualified business originally receiving
the designation and that has met the requirements of the department
to qualify for the assumption, as specified under §175.5(d) of this
title (relating to Application Contents for Disgnation of Defense
Readjustment Projects). The assumption of a project designation or
a name change by a qualified business does not extend the original
designation period, which is applicable to the original and subsequent
designee, and which will end on the earliest of the last day of the
original five-year designation; or
(C) following a public hearing by the governing body
or bodies that nominated the qualified business for readjustment
project designation, the date the department determines that the
qualified business is not in compliance with any requirement for
designation as an readjustment project. The governing body or bodies
will be deemed to have held a public hearing if the removal of the
designation of an readjustment project is included as an agenda item
of a regular session in which the governing body or bodies meet
to take official action. The department will act to dedesignate a
readjustment project upon the written request of a governing body or
bodies after:
(i) the governing body or bodies has provided
written notice to the qualified business that has been designated a
readjustment project, 30 calendar days in advance of the proposed
action, that the governing body or bodies is initiating proceedings
to remove the readjustment project designation. The notice must
specify the reason why the governing body or bodies believes the
readjustment project is in noncompliance and specify the time, date,
and location where the readjustment zone governing body or bodies
plans to take official action to request the department to remove the
readjustment project designation. A copy of the notice and copies of
any written responses to the notice by the qualified business must be
provided to the department; and
(ii) a public hearing is held and a resolution adopted
that requests the department to remove the readjustment project
designation as of a specific date. The resolution must specify the
conditions that caused the dedesignation process to be initiated and
include a finding that written notice as specified under this chapter
has been given.
(3) Following the governing body’s or bodies’ written
request to the department to dedesignate a readjustment project, the
qualified business may appeal the governing body’s or bodies’ action
to the department’s executive director. Such appeal must be made
in writing within 30 days of the governing body’s or bodies’ written
request to the department for dedesignation. Upon receipt of such
appeal, the executive director shall act upon the appeal within 30
days from the date the appeal is received.
§175.9. Reporting Requirements.
(a) The governing body of a readjustment zone shall report
to the department annually, according to the requirements of the Act,
§2310.204, on a form required by the department. If such report is
not received by the deadline, the department may, following a public
hearing, consider termination of the designation of the readjustment
zone.
(b) The information in the report will be used by the
department to compile an annual report to the governor, legislature,
and the legislative budget board by December 1 of each year as
required by the Act, §2310.052.
(c) The applicant shall furnish additional information, re-
ports, or statements as the department may from time to time request
in connection with the Act and this chapter.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Chapter 187. Capital Access Program
10 TAC §§187.1-187.18
The Texas Department of Commerce, on behalf of the Texas
Department of Economic Development, proposes new §§187.1-
187.18, implementing the Capital Access Program enacted by
the 75th Legislature in SB 266 through the addition of Texas
Government Code, Chapter 481, Subchapter BB. SB 266 will
become effective September 1, 1997. The Texas Department
of Commerce will be abolished on September 1, 1997, and
replaced by the Texas Department of Economic Development
pursuant to SB 932. The Texas Department of Economic
Development will administer the Capital Access Program.
The Capital Access Program was created by the 75th Legisla-
ture to provide access to capital for small and medium sized
businesses and nonprofit organizations that may otherwise fall
outside conventional lending guidelines. Special consideration
is given to small or medium sized businesses and nonprofit or-
ganizations that are either located in an established enterprise
zone, or operate or propose to operate a day-care center or
group day-care home.
Proposed §187.1 sets forth the authority to administer the
program and the program’s purpose.
Proposed §187.2 sets forth the definitions of commonly used
terms associated with the program.
Proposed §187.3 establishes eligible uses and costs for loans
received under the program and sets forth restricted uses of
capital access loan proceeds. Loans considered ineligible for
enrollment in the program include: construction or purchase of
residential housing; simple real estate investments, excluding
that occupied by the applicant’s business; refinancing of existing
loans not originally enrolled under the program; and inside bank
transactions as defined in §187.2.
Proposed §187.4 sets forth provisions previously unmentioned
relating to capital access loans. It allows for consortium
participation in the program, restricts the sale of program loans
on the secondary market, limits the liability of the state to
only reserve proceeds, allows for loans enrolled under the
program to be refinanced and establishes that the participating
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institution, not the department, shall determine such aspects as
the recipient of a loan, the amount of a loan and the interest
rate of a loan enrolled under the program. This section also
includes the provision for partially enrolled loans.
Proposed §187.5 sets forth the parameters for reserve contri-
butions and renewals of lines of credit to be used under the
program.
Proposed §187.6 sets forth the application procedure for finan-
cial institutions to become eligible to participate in the program
and sets forth the items to be included in the participation agree-
ment.
Proposed §187.7 describes the process through which eligible
applicants may obtain capital access loans.
Proposed §187.8 sets forth how loans made by participating
financial institutions are enrolled into the program and describes
the information required on the enrollment form.
Proposed §187.9 outlines the procedure for the review of
enrollment form information and program fund availability by
the department.
Proposed §187.10 sets forth the purpose of the reserve ac-
count, where the reserve shall reside and in what type of ac-
count the reserve will be held.
Proposed §187.11 describes how each party involved in the
capital access loan transaction contributes to the reserve
account and provides for an increase in contributions by the
department when the business or nonprofit organization is
located in an enterprise zone or is a child-care provider.
Proposed §187.12 sets forth the limits on the department’s con-
tribution to a financial institution’s reserve. The department’s
maximum reserve contribution is $35,000 on each capital ac-
cess loan with no one applicant receiving more than $150,000
during a three year period.
Proposed §187.13 sets forth the provisions and process for
withdrawals made by financial institutions from their established
capital access reserves. It also provides details of the claim
form and that the department may reject a claim due to mis-
leading or false information or because the financial institution’s
records do not substantiate the claim.
Proposed §187.14 establishes that all money and interest ac-
crued in a reserve account under the program is property of
the state; allows for withdrawals by the state from reserve ac-
counts that exceed 33% of the financial institution’s outstanding
capital access loan balance and allows complete withdrawal of
reserves from institutions whose participation agreement has
lapsed, have no outstanding capital access loans and have not
made a loan under the program within 24 months.
Proposed §187.15 sets forth that the state’s liability under
the program is limited to the proceeds within the financial
institution’s established reserve.
Proposed §187.16 details the annual reporting requirement from
participating financial institutions to the department.
Proposed §187.17 provides the name, address and telephone
number for the division within the department that should be
addressed concerning the Capital Access Program.
Proposed §187.18 allows the executive director or governing
board of the department to waive any provision in the rules not
statutorily imposed upon a showing of good cause.
Jim Albright, Director, Finance, Business Services Division,
has determined that there will be fiscal implications for each
year of the first five years these rules are in effect as a
result of enforcing or administering the rules. For so long
as the rules are in effect, the effect on state government
will be the administrative costs which the Texas Department
of Economic Development incurs in administering the Capital
Access Program under the proposed rules. Mr. Albright
anticipates that the majority of expenses, outside of estimated
administrative expenses, will be incurred within the first year
of the program. The stepped up costs will be due to the
extensive marketing efforts which will be undertaken by the
Texas Department of Economic Development to make eligible
members of the public aware of the program.
Mr. Albright has determined that there will be minimal, if
any, cost to local government associated with the proposed
rules, primarily because the program will be implemented by
financial institutions. There will be some costs to municipalities
and counties that elect to apply to the Texas Department of
Economic Development for enterprise zone status. The cost
for the designation of an enterprise zone is currently $500. Mr.
Albright believes that the cost to a local government seeking
to establish an enterprise zone will be more than offset by the
economic benefits gained by the community though the Capital
Access Program and other state programs, including the Texas
Enterprise Zone Program.
Mr. Albright also has determined that there will be a public
benefit for each year of the first five years the rules are in
effect. The benefit is that local communities participating in the
program may realize increased economic development benefits,
including new and retained jobs, capital investment within the
community and enhanced quality of life for the public due to
the economic development opportunities available though the
Capital Access Program. Local communities may also achieve
an increased number of day care facilities for children and an
increase in the quality of existing community day care services
as a result of the program.
The costs to persons complying with the rules is not quantifiable
since it depends, in large part, on the amount of staff time
spent, and the wages of the staff, in meeting the requirements
of the Capital Access Program. The costs incurred by financial
institutions and borrowers participating in the program should
be more than offset by the benefits they will receive through
the program.
Two copies of written comments on the proposed rules should
be submitted to Renee Mauzy, General Counsel, Texas De-
partment of Commerce, 1700 North Congress Avenue, Suite
130, Austin, Texas 78701 within thirty days of the publication
of the proposed rules. Comments may be faxed to Ms. Mauzy
at (512) 936-0415 during the thirty day comment period.
The rules are proposed under the authority of Texas Govern-
ment Code, §481.005 and §481.406, which provides the Texas
Department of Commerce the authority to adopt and enforce
necessary rules and the Administrative Procedure Act, Chapter
2001, Subchapter B, Rulemaking, which sets forth the rulemak-
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ing procedure to be followed by state agencies in proposing and
adopting rules.
Texas Government Code, Chapter 481, Subchapter BB, is
affected by these rules.
§187.1. Authority.
Pursuant to the authority granted by the Texas Government Code,
Chapter 481, Subchapter BB, §481.406, and the Administrative Pro-
cedure Act, Texas Government Code, Chapter 2001, Subchapter B,
Rulemaking, the Texas Department of Economic Development pre-
scribes the following rules regarding the administration, implemen-
tation, practice and procedure of the capital access program. The
purpose of this program is to provide access to capital for small
and medium sized businesses and nonprofit organizations, as defined
herein, that may otherwise fall outside conventional lending guide-
lines. Special consideration is given to small and medium sized
businesses that are either located in an established enterprise zone,
or operate or propose to operate a day-care center or group day-care
home.
§187.2. Definitions.
The following words and terms, when used in this section, shall have
the following meanings, unless the context indicates otherwise.
Capital Access Loan - A loan that is entitled to be secured by the
fund.
Child-Care provider - A small or medium size business or a nonprofit
organization that operates or proposes to operate a day-care center or
group day-care home, as those terms are defined by Human Resources
Code, §42.002.
Department - The Texas Department of Economic Development or
any successor agency.
Eligible Applicant - A small or medium size business or nonprofit
organization.
Enrollment Form - A form remitted to the department, by a
participating financial institution, subsequent to loan funding by
the financial institution, to receive the state’s contribution to the
institution’s reserve account.
Enterprise Zone - A geographic area designated by a city or county,
through an application to the department, as economically distressed
pursuant to Chapter 2303, Texas Government Code.
Financial Institution - A bank, trust company, banking association,
savings and loan association, mortgage company, investment bank,
credit union, or nontraditional financial institution.
Fund - The capital access fund.
Governing Board - The governing board of the department.
Inside Bank Transactions - Loans to insiders of the financial
institution as defined by federal laws and regulations concerning
insider transactions including the Financial Institutions Regulatory
and Interest Rate Control Act of 1978, as amended, and applicable
implementing regulations; the 1982 Banking Act, as amended, and
applicable implementing regulations and the Financial Institutions
Reform, Recovery and Enforcement Act of 1989, as amended, and
applicable implementing regulations.
Loan - Includes a line of credit and must meet the requirements of
Government Code, §481.405(e).
Medium Business - A corporation, partnership, sole proprietorship,
or other legal entity that:
(A) is domiciled in this state or has at least 51% of its
employees located in this state;
(B) is formed to make a profit;
(C) is independently owned and operated; and
(D) employs 100 or more but fewer than 500 full-time
employees.
Money Market Fund - An open-ended management investment
company regulated under the Investment Company Act of 1940, as
amended, which values its securities pursuant to §270, 2a-7, Title 17,
Code of Federal Regulations.
Nonprofit Organization - A private, nonprofit, tax-exempt corpora-
tion, association, or organization listed in §501(c )(3), Internal Rev-
enue Code of 1986, that is domiciled in this state or has at least 51%
of its members located in this state.
Participation Agreement - The agreement between the financial
institution and the department which allows the financial institution
to participate in the program.
Participating Financial Institution - A financial institution participat-
ing in the program, after entering into a participation agreement with
the department.
Program - The capital access program.
Reserve Account - An account established at a participating institution
on approval of the department in which the money is deposited to
serve as a source of additional revenue to reimburse the financial
institution for losses on loans enrolled in the program.
Small Business - A corporation, partnership, sole proprietorship, or
other legal entity that:
(A) is domiciled in this state or has at least 51% of its
employees located in this state;
(B) is formed to make a profit;
(C) is independently owned and operated; and
(D) employs fewer than 100 full-time employees.
§187.3. Eligible and Restricted Uses of Capital Access Loans.
(a) To qualify as a capital access loan, a loan must be made
to a small or medium size business or to a nonprofit organization
and be used by the business or nonprofit organization for any project,
activity, or enterprise in this state that is in furtherance of economic
development.
(b) The eligible applicant must apply the capital access loan
to working capital or to the purchase, construction, or lease of capital
assets, including buildings and equipment used by the business or
nonprofit organization. Working capital uses include the cost of
exporting, accounts receivable, payroll, inventory, and other financing
needs of the business or organization.
(c) A loan is not eligible to be enrolled under this subchapter
for:
(1) construction or purchase of residential housing;
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(2) simple real estate investments, excluding the devel-
opment or improvement of commercial real estate occupied by the
applicant’s business or organization.
(3) refinancing of existing loans not originally enrolled
under, Chapter 481, Government Code, Subchapter BB; or
(4) inside bank transactions.
§187.4. Other Provisions Relating to Capital Access Loans.
(a) Except as otherwise provided by Government Code,
Chapter 481, Subchapter BB, the department may not determine the
recipient, amount, or interest rate of a capital access loan or the fees
or other requirements related to the loan.
(b) Consortiums of financial institutions may participate in
the program so long as each financial institution is subject to common
underwriting guidelines.
(c) The state is not liable to a participating financial insti-
tution for payment of the principal, interest, or any late charges on
capital access loans made under Government Code, Chapter 481,
Subchapter BB.
(d) Loans made under Government Code, Chapter 481,
Subchapter BB may be refinanced. If the amount refinanced exceeds
the original loan amount, additional reserve contributions can be made
by both the participating financial institution and the eligible applicant
based on the excess, subject to the provisions of §187.11 of this
title (relating to Contributions Made to the Reserve Account) . The
state will make contributions to the reserve account for loans being
refinanced based on the excess being refinanced, subject to §187.11
of this title.
(e) Loans not originally enrolled under the program may be
eligible to be partially enrolled in the program if the loan is refinanced
for an amount exceeding the original loan amount. Only that portion
which exceeds the original loan amount may be enrolled under the
program.
§187.5. Capital Access Lines of Credit.
For purposes of this program, reserve contributions made by the eli-
gible borrower, participating financial institution and the department
will be based on the amount of the open line of credit facility. Once
established, lines of credit can be renewed by the participating finan-
cial institution without further application or reserve contributions. If
the line of credit is increased the excess is eligible for further reserve
contributions, to be treated in the same manner as a new line of credit
or loan under the program. Reserve contributions covering line of
credit facilities will be on the same terms as reserve contributions
covering loans.
§187.6. Application Procedure for Financial Institutions to Become
Participating Financial Institutions.
(a) A financial institution must complete and remit to the
department a participation agreement, developed by the department,
to enroll loans under the program.
(b) The participation agreement shall provide for:
(1) the creation of the reserve account by the department
for the benefit of the participating financial institution;
(2) the limitation of liability of the state of Texas and the
department to the balance held in reserve of a participating financial
institution;
(3) the terms and conditions of the loans under the
program to be determined solely by agreement of the lender and
borrower;
(4) the enrollment of qualified loans into the program;
(5) the deposit of funds by the eligible applicant, the
participating financial institution, and subject to availability in the
fund, the department, into a reserve account when the participating
financial institution makes an eligible capital access loan;
(6) a claims process for reimbursement of losses incurred
from charge-offs under the program;
(7) removal of money from the reserve account to offset
losses incurred through the program;
(8) disposition of any recoveries from a borrower made by
the participating financial institution subsequent to being reimbursed
by the department;
(9) conditions for subrogation of the department, at the
department’s request, to the rights of the participating financial
institution in collateral, personal guarantees, and all other forms of
security for the capital access loan;
(10) conditions for the withdrawal by the department of
xcess balances in the reserve account;
(11) conditions for the withdrawal by the department of
interest earned within the reserve account;
(12) conditions for termination of the participation agree-
ment, and disposition by the department of any remaining balance in
the reserve account;
(13) termination by the department of the obligation to
enroll eligible borrowers into the program;
(14) withdrawal by a participating financial institution
from the program, and disposition by the department of any remaining
balance in the reserve account;
(15) periodic reporting to the department by the partici-
pating financial institution as required by the department;
(16) inspection by the department of the pertinent files
of the participating financial institution relating to qualified eligible
borrowers;
(17) transmittal to the department by participating finan-
cial institution of any public information directly relating to the in-
stitution’s participation in the program;
(18) the submission of an annual report by the participat-
ing financial institution to the department containing the information
required by Chapter 481, Subchapter BB, §481.411;
(19) the delivery of financial statements of the financial
institution as available for the previous three years to the department;
(20) such other terms and conditions as may be required
by the department.
(c) The department, based on the information provided by
the financial institution, reserves the right to not allow an institution
to participate in the program.
§187.7. Application Procedures for Eligible Applicant.
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An eligible applicant must comply with the following procedures to
obtain approval of the application for participation in the program:
(1) the eligible applicant must obtain a loan application
from a participating financial institution;
(2) the eligible applicant shall submit to the participating
institution a complete and accurate application and any required credit
documentation as may be required by the financial institution; and
(3) shall supply all other documentation as may be re-
quired by the financial institution that is material to the determination
of whether the eligible applicant is qualified under the program.
§187.8. Enrollment of Loans into the Program.
(a) Reserve deposits will not be remitted by the department
to the reserve account of participating financial institution until the
receipt of an enrollment form by the institution.
(b) An enrollment form shall be sent to the department within
15 days of loan origination. Origination is considered to be the earlier
of the date the loan documents have been executed or the date the
loan proceeds are first forwarded to the eligible borrower.
(c) The enrollment form submitted by participating institu-
tions, developed by the department, shall include at least the fol-
lowing information as well as other information the department may
require;
(1) name, address, phone and contact of the participating
financial institution;
(2) name, address, phone and contact of the eligible
borrower;
(3) certification that to the best of the participating institu-
tion’s knowledge the borrower is eligible under program guidelines;
(4) the total loan amount being made by the financial
institution to the borrower;
(5) the amount of the loan being enrolled in the program;
(6) business description;
(7) project description;
(8) employment information of the eligible borrower;
(9) gross sales of the eligible borrower for the past twelve
months;
(10) ethnicity and gender of borrower;
(11) whether borrower is a certified State of Texas histor-
ically underutilized business;
(12) if applicable, verification of status as a project within
an enterprise zone, or for day-care center or group day-care home;
(13) amount of participating financial institution’s deposit
to reserve;
(14) amount of eligible borrower’s deposit to reserve;
(15) calculation of the department’s contribution to re-
serve;
(16) execution of the certification on behalf of the par-
ticipating financial institution by an authorized officer, which shall
include the officer’s name, title and the date of execution.
(d) The department may, but is not required, to notify
participating financial institutions when proceeds available in the
fund soon may not be sufficient to meet the demand for reserve
contributions.
(e) If proceeds within the fund are insufficient to provide re-
serve contributions to participating financial institutions, those insti-
tutions may still enroll loans without the additional state contribution,
subject to normal enrollment guidelines.
§187.9. Procedure for Review by the Department.
(a) Upon receipt of the certified enrollment form from the
financial institution, the department shall review the form and
determine:
(1) the current availability of funds under the program;
(2) the completeness of the form;
(3) the eligibility of the applicant and the financial insti-
tution;
(4) the qualified use of the proceeds;
(5) the amount of deposit to be placed into the reserve
account by the department; and
(6) compliance with statutes and rules.
(b) The department shall notify the participating financial
institution of any deficiencies on the enrollment form within three
business days after receipt of the application. The participating
financial institution may amend the form to comply with the
department’s comments or withdraw the loan from consideration
under the program.
(c) Only when an enrollment form is considered complete by
the department will allocation be made to the participating financial
institution’s reserve account. An enrollment form that has been
returned from the department to a participating financial institution
shall not constitute a claim to department contributions to the financial
institution’s reserves.
§187.10. Establishment of the Reserve Account and Purpose.
(a) On approval of the department and after entering into a
participation agreement with the department, a participating financial
institution making a capital access loan shall establish a reserve
account in accordance with the provisions of Chapter 481, Subchapter
BB, §481.408.
(b) Reserve accounts shall be established in a money market
fund within the participating financial institution, the interest rate for
the money market fund shall be the competitive rate offered to other
customers of the financial institution invested in the money market
fund.
(c) The reserve account shall be used by the financial
institution only to cover any losses arising from a charge-off of a
capital access loan, or a loan partially enrolled under the program,
made by the financial institution.
§187.11. Contributions Made to the Reserve Account.
(a) For each capital access loan made by a participating
financial institution, the financial institution shall certify to the
department, within 15 days, that the institution has made a capital
access loan, the amount the financial institution has deposited into
the reserve account, including the contributions made by the eligible
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applicant, and, if applicable that the eligible applicant is located in
or financing a project , activity, or enterprise in an area designated as
an enterprise zone or is a child-care center or group day-care home.
(b) When a participating financial institution makes a loan
enrolled under the program, it shall require a fee of the eligible
applicant in an amount that is not less than two percent but not
greater than three percent of the principal amount of the loan, which
will then be deposited into the institution’s reserve account. The
amount of reserve contribution made by an eligible applicant may be
financed within the loan being originated.
(c) The financial institution shall also place into the reserve
account an amount equal to that placed into the reserve account by
the eligible applicant. The institution may recover all or part of its
contribution to reserve in any manner previously agreed upon between
the participating financial institution and the eligible borrower.
(d) The department shall place into the reserve account an
amount to be determined by the following:
(1) an amount equal to the total amount deposited by the
financial institution and the eligible applicant for each loan if the
institution:
(A) has assets of more than $1 billion; or
(B) has previously enrolled loans in the program that
in the aggregate are more than $2 million.
(2) an amount equal to 150% of the total deposit made
by the financial institution and the eligible applicant if the financial
institution is not described within paragraph (1) of this subsection.
(3) notwithstanding paragraphs (1) and (2) of this subsec-
tion, an amount equal to 200% of the total amount deposited by both
the institution and the eligible applicant if:
(A) the eligible applicant is located or financing a
project, activity, or enterprise in an area designated as an enterprise
zone; or
(B) the eligible applicant is a small or medium size
business or a non-profit organization that operates or proposes to
operate a day-care center or group day-care home, as those terms are
defined by Human Resources Code, §42.002.
§187.12. Limitations on the Department’s Deposit to Reserve.
Deposits made by the department into a reserve account to be placed
at a participating financial institution shall be limited by the following;
(1) The maximum amount the department may deposit
into a reserve account for each capital access loan made under the
program is the lesser of $35,000 or an amount equal to:
(A) eight percent of the loan amount if:
(i) the eligible applicant is located or financing a
project, activity, or enterprise in an area designated as an enterprise
zone; or
(ii) the eligible applicant is a small or medium size
business or a non-profit organization that operates or proposes to
operate a day-care center or group day-care home, as those terms are
defined by Human Resources Code, §42.002.
(B) six percent of the loan for any other eligible
applicant.
(2) The amount deposited by the department into a
participating financial institution’s reserve account for any single loan
recipient may not exceed $150,000 during a three-year period.
§187.13. Withdrawals from Reserves by Participating Institutions.
(a) In the event a loan enrolled under this program is
charged-off, the participating financial institution may withdraw from
its established reserve account an amount necessary to cover the
anticipated loss.
(b) A participating financial institution may withdraw from
its established reserve immediately subsequent to loan charge-off, or
the institution may choose to attempt further collection proceedings
before withdrawal.
(c) Only non-recoverable losses, plus reasonable and custom-
ary expenses, may be removed from the reserve account. Money
taken in excess of this amount must be returned immediately to the
reserve account.
(d) The reserve account shall be used by the financial
institution only to cover any losses arising from a charge-off of a
capital access loan, or that portion of a partially enrolled loan that is
enrolled under the program, made by the financial institution.
(e) The financial institution shall maintain records substanti-
ating the non-recoverable losses, plus reasonable and necessary ex-
penses, for twelve months following withdrawal from the program.
(f) A claim form, signed and dated by an authorized officer of
the financial institution, must be remitted to the department detailing
the charged-off program loan within thirty days of the charge-off.
Claim forms will contain the following information:
(1) borrower’s name;
(2) loan number used by the bank to identify the loan;
(3) date of charge-off;
(4) amount of claim, broken down to include:
(A) customer principal;
(B) accrued/unpaid interest;
(C) out-of-pocket expenses; and
(D) total claim amount.
(5) statement of intent by the financial institution concern-
ing its continued efforts to recover the charged-off loan;
(6) authorized signature, title, date and phone number of
officer of the submitting financial institution.
(g) The department may reject a claim when the representa-
tions and warranties provided by the participating financial institution
at the time of enrollment have been determined to be misleading or
false or if the records of the financial institution do not substantiate
the claim.
§187.14. State’s Rights with Respect to the Reserve.
(a) All of the money in a reserve account established under
this program is property of the state.
(b) The state is entitled to earn interest on the amount
of contributions made by the department, eligible applicant, and
financial institution to a reserve account.
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(c) The department shall withdraw monthly or quarterly from
a reserve account the amount of interest earned by the state.
(d) The department shall deposit the amount withdrawn into
the fund.
(e) If the amount in a reserve account exceeds 33% of the
balance of the financial institution’s outstanding capital access loans,
the department may withdraw the excess amount and deposit the
amount in the fund. A withdrawal of money authorized here under
may not reduce an active reserve account to less than $200,000.
(f) Withdrawal of reserves in accordance with subsection
(c) of this section shall be based on information provided by
the participating financial institution in its annual report to the
department.
(g) The department shall withdraw from the financial insti-
tution’s reserve account all principal and interest and deposit it into
the fund when all three of the subsequent conditions exist:
(1) a financial institution is no longer eligible to partici-
pate in the program or a participation agreement entered into under
the program expires without renewal by the department or financial
institution;
(2) the financial institution has no outstanding capital
access loans; and
(3) the financial institution has not made a capital access
loan within the preceding 24 months.
(h) The department may inspect the files of a participating
financial institution with regard to loans enrolled under the program
during normal business hours.
§187.15. Limitations on State’s Liability.
(a) The liability of either the department or the state is limited
to the proceeds contributed to the reserve of a participating financial
institution.
(b) In no instance shall the liability of either the state or
the department be extended beyond the capacity of the participating
financial institution’s established reserve account.
§187.16. Annual Reporting & Auditing Requirements.
A participating financial institution shall remit an annual report to
the department containing the information required by Chapter 481,
Subchapter BB, §481.411. The report must:
(1) provide information with regard to outstanding capi-
tal access loans, capital access loan losses, and any other information
the department considers appropriate;
(2) state the total amount of loans for which the depart-
ment has made a contribution from the fund under the program;
(3) include a copy of the institution’s most recent financial
statement;
(4) include information regarding the type and size of
businesses and nonprofit organizations with capital access loans; and
(5) provide a breakdown of the ethnicity and gender of
eligible applicants enrolled in the program during the year being
reported.
§187.17. Communications with the Department.
All communications about the program should be directed to Business
Services Division, Capital Access Program, Texas Department of
Economic Development, Post Office Box 12728-2728, Austin, Texas
78711; (512) 936-0269.
§187.18. Waiver.
The executive director or governing board of the department may
waive any provision in these rules that is not statutorily imposed
upon a finding of good cause.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Department of Commerce
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 936-0178
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TITLE 16. ECONOMIC REGULATION
Part I. Railroad Commission of Texas
Chapter 9. Liquefied Petroleum Gas Division
Subchapter A. General Applicability and Re-
quirements
16 TAC §§9.2, 9.4, 9.5, 9.6
The Railroad Commission of Texas proposes amendments to
§§9.2, 9.4, 9.5, and 9.6, relating to definitions; categories
of licenses and related fees; licensing requirements; and
examination requirements and renewal of certified status. The
Commission proposes the amendments to implement Senate
Bill 634 (S.B. 634) enacted by the 75th legislature and effective
September 1, 1997. The bill creates new LP-gas license
Category P for portable cylinder exchange, as well as adds the
alternative for self-insurance for LP-gas licensees; rules relating
to the self-insurance provision are being proposed in a separate
rulemaking.
The proposed amendment to §9.2 adds the definition for
"portable cylinder," as defined in S.B. 634. In §9.4, the original
and renewal fees for a Category P license are added to Table 1,
and new subsection (d)(16) is added to describe the Category P
license. Other amendments proposed in subsection (d), para-
graphs (6), (9) and (10), show the separation between cylinder
filling activities (permitted by Category F, I, and J licenses) and
cylinder exchange only (permitted by new Category P). New
subsection (e) specifies that existing licenses including cylinder
exchange activities will be converted to a new Category P li-
cense upon the next renewal date.
In §9.5, the only proposed amendment is the addition of
Category P to those licenses listed in subsection (i)(3) which
states attendance at a course of instruction is not required for
company representatives and supervisors.
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Section 9.6(a)(1) includes the proposed addition of a sentence
clarifying that management-level examinations are offered for
all categories of licenses. The new table shows the addition of
a column for Category P in the list of licenses, but the corre-
sponding rows in the Category P column are left blank because
no employee-level examinations are offered for Category P. An-
other sentence is added to §9.6(a)(4) to indicate that the back
of LPG Form 16 includes a study guide for the examinations.
In addition, §9.6(f) is proposed to be amended to indicate
that the requalification seminars, previously suspended until
February 28, 1998, in an earlier rulemaking (adopted in the
May 10, 1996, issue of the Texas Register at page 4014)
are permanently suspended, and to add the requirement that
applicants must comply with other applicable Commission rules
regarding training.
Thomas D. Petru, assistant director, Gas Services Division,
LP-Gas Section, has determined that for each of the first five
years the proposed amendments are in effect there will be
some fiscal implications for state government as a result of
enforcing or administering the sections. These will involve some
minor computer programming and record-keeping changes in
order to implement the new Category P and the self-insurance
requirements. These exact costs cannot be determined, but
will be paid for out of the Commission’s regular appropriation.
There will be no fiscal implications for local government.
Mr. Petru also has determined that the public benefit antici-
pated as a result of enforcing the amendments will be more
realistic requirements for businesses that provide only cylinder
exchange, such as some home-repair warehouses and other
retail stores. These businesses which perform only cylinder
exchange activities will not be subjected to the same require-
ments as other businesses that also perform cylinder filling or
other LP-gas activities. There is no anticipated additional eco-
nomic cost to small businesses or to individuals as a result of
the proposed amendments.
The Commission is proposing a 14-day comment period instead
of the more common 30-day comment period; the shorter period
is justified because the new Category P license has already
been approved by the legislature. Comments on the proposal
may be submitted to Kellie Martinec, Rules Coordinator, Office
of General Counsel, Railroad Commission of Texas, P.O. Box
12967, Austin, Texas 78711-2967. Comments will be accepted
for 14 days after publication in the Texas Register and should
refer to LP-Gas Docket No. 1574. For more information,
contact Thomas D. Petru at (512) 463-6949.
The amendments are proposed under the Texas Natural Re-
sources Code, §113.051, which authorizes the Commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public.
Texas Natural Resources Code, §113.051, is affected by the
proposed amendments.
§9.2. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
Portable cylinder–A receptacle constructed to United States Depart-
ment of Transportation specifications, designed to be moved readily,
and used for the storage of LP-gas for connection to an appliance or
an LP-gas system, excluding a cylinder designed for use on a forklift
or similar equipment.
§9.4. Categories of Licenses and Related Fees.
(a) A prospective licensee may apply to the commission for
a license to engage in one or more of the categories specified in
subsection(d)(1)-(16) [(d)(1)-(15)] of this section. Fees required to
be paid shall be those established by the commission and in effect
at the time of licensing or renewal, as specified in Table 1 of this
section.
Figure: 16 TAC 9.4(a)
(b)-(c) (No change.)
(d) The license categories are as follows.
(1)-(5) (No change.)
(6) A Category F license for cylinder filling [or cylinder
exchange] authorizes the operation of a cylinder fillingfacility, [or
cylinder exchange dealership,] including cylinder filling, the sale of
LP-gas in cylinders, and the replacement of cylinder valves.
(7)-(8) (No change.)
(9) A Category I license for service stations and cylinder
filling [or cylinder exchange] authorizes any service station and
cylinder activity set out in Category F and Category G of this section.
(10) A Category J license for service stations and cylinder
facilities [dealerships] authorizes the operation of a cylinder filling
facility, [or cylinder exchange dealership,] including cylinder filling
and the sale, transportation, installation, and connection of LP-gas in
cylinders, the replacement of cylinder valves, and the operation of an
LP-gas service station as set out in Category G.
(11)-(15) (No change.)
(16) A Category P license for portable cylinder ex-
change authorizes the operation of a portable cylinder exchange
service, where the sale of LP-gas is within a portable cylinder with
an LP-gas capacity not to exceed 21 pounds, where the portable
cylinders are not filled on site, and where no other LP-gas activ-
ity requiring a license is conducted.
(e) All prior LP-gas licenses authorizing portable cylinder
exchange activities under new Category P shall be converted to
a Category P license upon an applicant’s compliance with the
renewal procedures set forth in §9.6 of this title (relating to
examination requirements and renewal of certified status).
§9.5. Licensing Requirements.
(a)-(h) (No change.)
(i) Course of instruction requirements are as follows.
(1)-(2) (No change.)
(3) Attendance at a course of instruction is not required
for Category A, B, C, H, M, N, [and] O, and P company represen-
tatives and operations supervisors.
(4) (No change.)
§9.6. Examination Requirements and Renewal of Certified Status.
(a) Examination general provisions.
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(1) No individual may work or be employed in any
capacity which requires contact with LP-gas or LP-gas systems until
that individual has submitted to and passed a commission examination
which measures the competency of that individual to perform the LP-
gas related activities anticipated, and tests working knowledge of the
Texas Natural Resources Code and the LP-gas safety rules related
to the type of LP-gas work anticipated. Table 1 of this section sets
forth specific requirements for employee level examinations for each
category of license.(Management level examinations are available
for each category of license.)This section applies to all licensees
and their employees who perform LP-gas related activities, and also
applies to any ultimate consumer who has purchased, leased, or
obtained other rights in any vessel defined as an LP-gas transport
by this chapter including any employee of such ultimate consumer if
that employee drives or in any way operates such an LP-gas transport.
Driving a motor vehicle powered by LP-gas or fueling of motor
vehicles for an ultimate consumer by the ultimate consumer or its
employees do not in themselves constitute LP-gas related work. Only
paragraph (2) of this subsection applies to an employee of a state
agency or institution, county, municipality, school district, or other
governmental subdivision.
Figure: 16 TAC 9.6(a)(1)
(2)-(3) (No change.)
(4) Each individual wishing to submit to examination by
the commission shall file [an] LPG Form 16 with the commission
prior to examination.The back of LPG Form 16 indicates which
material should be studied for a particular examination.
(5)-(9) (No change.)
(b)-(e) (No change.)
(f) Certificate holders shall comply with other applicable
Commission rules regarding training. [Requalification seminars
are temporarily suspended until February 28, 1998, or until further
amendment of this subsection.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708563
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter B. Basic Rules
16 TAC §9.183
The Railroad Commission of Texas proposes amendments to
§§9.183 and 9.251, relating to uniform protection standards,
and adoption by reference of NFPA 54 and NFPA 501C, and
certain other NFPA publications; and new §§9.801, 9.804,
9.807, 9.810, 9.813, and 9.816, relating to adoption by refer-
ence of NFPA 51 and certain other NFPA publications; clarifi-
cation and/or exclusion of definitions in NFPA 51; exclusion of
certain sections and chapters 6, 7, and 8 in NFPA 51; sections
in NFPA 51 adopted with additional or alternative language;
container installation requirements; and LP-gas pressure going
i to a building. The new rules will be part of new subchapter J,
entitled "Adoption by Reference of NFPA 51, Standard for the
Design and Installation of Oxygen-Fuel Gas Systems for Weld-
ing, Cutting, and Allied Processes, and Other Requirements for
LP- Gas Welding Applications."
The Commission proposes the amendments and new sections
to establish rules and procedures for LP-gas used in welding
and other similar applications, an area of LP-gas use for which
the Commission has not previously adopted rules. The Com-
mission proposes to adopt the National Fire Protection Asso-
ciation’s Standard for the Design and Installation of Oxygen-
Fuel Gas Systems for Welding, Cutting, and Allied Processes
(commonly referred to as "NFPA 51"), a nationally-recognized
standard. The Commission proposes to adopt NFPA 51 in new
§9.801, with certain exceptions and clarifications described in
proposed new rules §§9.804, 9.807, 9.810, 9.813, and 9.816.
The adoption by reference will incorporate the 1997 edition of
NFPA 51. A task force appointed by the Commission and made
up of members of the LP-gas industry reviewed NFPA 51 and
proposed the adoption of NFPA 51 with the additional or alter-
native language specified in the new sections. The proposed
rulemaking has also been reviewed and approved by the Com-
mission’s LP-gas advisory committee.
The Commission also proposes to adopt by reference, in
§9.801(b), all other NFPA publications or portions of those pub-
lications referenced in NFPA 51 which apply to LP-gas welding
activities only. In other words, if LP-gas welding activities are to
be performed by a licensee and those activities are included in
an NFPA publication referenced in NFPA 51, then the licensee
shall perform those activities in compliance with the referenced
document. For example, §1-4.2 of NFPA 51 refers to another
NFPA publication, NFPA 51B, Standard for Fire Prevention in
Use of Cutting and Welding Processes. Licensees shall also
be required to purchase that NFPA publication and perform LP-
gas activities to those standards.
The Commission proposes an effective date of October 1, 1997,
for the implementation of the adoption by reference. This will
allow sufficient time for submission and review of comments,
preparation of the rules for final adoption, development of
necessary examinations, printing and distribution of new pages
for the Commission rulebooks, and training of Commission staff.
As of the effective date, Commission examinations and review
materials will include information from NFPA 51.
The adoption by reference of NFPA 51 could affect up to
about 715 licensees with Category E and J licenses (about
705 Category E licensees and 10 Category J licensees) out
of the estimated 2,328 total number of licensees. The number
of licensees actually affected will be well below that because
not all Category E or J licensees perform welding activities. An
exact number cannot be determined because welding activities
do not require a separate license or certificate.
The proposed amendment to §9.183 excludes DOT portable
containers used in welding applications from the storage re-
quirements in §9.183(o). The amendment will allow the con-
tinuation of the routine and common use of these containers
inside buildings where welding activities occur.
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There are some sections in NFPA 51 for which the Commis-
sion proposes to adopt alternative or additional language, or
which the Commission chooses not to adopt. In particular, pro-
posed new rule §9.804 defines the "authority having jurisdic-
tion," a phrase used throughout NFPA publications, including
NFPA 51, to be the Railroad Commission of Texas. This lan-
guage is proposed to identify the Commission as the "authority
having jurisdiction" because the Commission has statutory au-
thority over LP-gas safety matters in Texas. The section also
designates several definitions being amended or not adopted in
order to eliminate references to acetylene and other items not
applicable to LP-gas welding activities.
Proposed new §9.807 identifies several sections or chapters
in NFPA 51 which the Commission does not propose to adopt
because they refer to activities not related to LP-gas.
Proposed new §9.810 lists sections in NFPA 51 for which the
Commission proposes additional or alternative language. Be-
cause NFPA 51 covers other activities besides LP-gas welding
uses, these changes are necessary to limit the requirements to
areas for which the Commission has jurisdiction. The amended
or additional language was approved by the Commission’s LP-
gas welding advisory committee, whose members regularly per-
form LP- gas welding activities.
Proposed new §9.813 outlines requirements for containers used
to supply LP-gas for welding activities. These requirements
should ensure safety while allowing the industry to continue
using these containers as it has done routinely in the past
without imposing unrealistic requirements.
Proposed new §9.816 states that LP-gas pressure going into a
building shall not exceed the amount required for the application
being performed. This will prevent excessive pressures from
being used.
The adoption by reference of NFPA 51 will necessitate some
Commission rulemaking in the future. Secretary of State rules,
1 Tex. Admin. Code §§91.41 and 91.42, state that an adoption
by reference must incorporate the document being adopted as it
exists on the date of adoption. NFPA amends 51 approximately
every five years, although NFPA occasionally adopts interim
amendments. If NFPA changes 51 or adopts an interim
amendment and the Commission wants to incorporate those
changes into the requirements for Texas, then the Commission
will have to re-adopt the new language or edition in order for the
changes to be effective. Likewise, if NFPA changes any of the
eight other NFPA documents referenced in NFPA 51, then the
Commission will have to adopt the changes in those particular
editions for them to become effective. If the Commission waits
to re-adopt a new edition of NFPA 51, then the referenced
documents that are changed between now and then will not
become effective until that adoption’s effective date. For this
reason, proposed new §9.801(b)(1)-(8) separately lists the eight
pamphlets referenced in NFPA 51 and the date of the edition
being adopted. If the Commission wishes to adopt different
editions of any of these referenced pamphlets, then only a minor
rulemaking will be necessary, and the rule will always include
a list of the NFPA standards currently effective in Texas.
The adoption by reference of NFPA 51 means that the Commis-
sion must provide for public viewing a complete set of NFPA 51
and all the referenced NFPA documents at both the Secretary
of State’s office and the Commission’s Austin office. Provid-
ing copies for public viewing complies with the public informa-
tion law in Texas; however, because the NFPA documents are
copyrighted, copies may not be made. The Commission does
not assume any responsibility or liability for the use of the NFPA
documents, other than as specified in the proposed rules.
The Commission is particularly interested in comments concern-
ing proposed new §9.810(a)(18) relating to Chapter 5 of NFPA
51 and P
F
devices, also called flashback arrestors. Flash-
back arrestors are not commercially available in ratings over
45 psi, although many LP-gas welding operations routinely ex-
ceed this, sometimes up to 120 psi. Members of the industry
have reported to the Commission that the flashback arrestors
performed their function correctly up to 120 psi, even though the
manufacturer did not acquire that higher rating. The Commis-
sion’s LP-gas welding advisory committee agreed that the use
of P
F
devices would increase safety. The Commission would
especially appreciate comments from manufacturers of these
devices.
Thomas D. Petru, assistant director, Gas Services Division,
LP-Gas Section, has determined that for each of the first
five years the proposed amendments and new sections are
in effect there will be fiscal implications for state government
as a result of enforcing or administering the sections. NFPA
has agreed to provide the Commission with enough copies of
NFPA 51 and the referenced documents to comply with state
requirements and to supply copies to essential Commission
staff. However, the Commission will incur additional costs to
purchase new books each time NFPA updates 51 or one of the
eight referenced documents. There will be no fiscal implications
for local government.
Mr. Petru also has determined that the public benefit anticipated
as a result of enforcing the amended and new sections will be
improved safety and standardized requirements for the use of
LP-gas in welding applications. There are some anticipated
economic costs to small businesses and to individuals as a
result of the proposed amended and new sections. First, the
costs involved to purchase the NFPA documents will range from
a minimum of $17.50 for a copy of NFPA 51, up to a maximum
of $217.50 if an individual, because of the LP-gas welding
activities performed, is required to purchase NFPA 51 and all
eight of the other referenced NFPA pamphlets. (These costs
would range from $15.50 to $194.50 if an individual is a member
of NFPA; membership is $95 per year.) NFPA publications must
be purchased directly from NFPA or another approved location,
such as the Texas Propane Gas Association. Second, the P
F
device or flashback arrestor required in §9.810(a)(18) costs
around $1,400. The Commission’s LP-gas welding advisory
committee stated this cost is reasonable and well worth it;
one of these devices prevented a potentially catastrophic fire
at an advisory committee member’s business. Third, the
back flow check valves and pressure-relief devices required in
§9.810(a)(18) range from $150 to $200 each.
Comments on the proposal may be submitted to Kellie Martinec,
Rules Coordinator, Office of General Counsel, Railroad Com-
mission of Texas, P.O. Box 12967, Austin, Texas 78711-2967.
Comments will be accepted for 30 days after publication in the
Texas Register and should refer to LP-Gas Docket No. 1573.
For more information, contact Thomas Petru at (512) 463-6949.
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The amendments and new sections are proposed under the
Texas Natural Resources Code, §113.051, which authorizes
the Commission to adopt rules relating to any and all aspects
or phases of the LP-gas industry that will protect or tend to
protect the health, welfare, and safety of the general public, and
§113.052, which allows the Commission to adopt by reference
the published codes of nationally recognized societies, including
the National Fire Protection Association.
The Texas Natural Resources Code, §§113.051 and 113.052,
is affected by the proposed amendments and new sections.
§9.183. Uniform Protection Standards.
(a)-(n) (No change.)
(o) DOT portable containers may be used but not stored in-
side a building when required as fuel supply containers for approved
torches used in the construction, repair, or improvement of the build-
ing or structure, its fixtures and equipment, or for other industrial uses
, except for welding applications covered by NFPA 51,Standard
for the Design and Installation of Oxygen-Fuel Gas Systems for
Welding, Cutting, and Allied Processes, as adopted by the Com-
mission and amended in other Commission rules in subchapter J
of this chapter. Such welding applications are exempt from the
requirements of this subsection. Such installation shall comply
with the following additional requirements:
(1) Regulators shall be connected directly to container
valves;
(2) Containers shall not have an aggregate or individual
LP-gas capacity exceeding 250 pounds, except for welding and
cutting systems consisting of a single cylinder of oxygen and a
single cylinder of fuel gas being used in commercial or industrial
applications, which shall be exempt from the requirements of this
subsection; and
(3) Such containers while being used in a building shall be
protected from excessive rises in temperature, damage, or tampering.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708564
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
16 TAC §9.184
The Railroad Commission of Texas proposes amendments
to §9.184, relating to uniform safety requirements; §9.679,
relating to painting; and §9.1764, relating to painting. Section
9.184 describes safety requirements for installations, including
painting of containers. Sections 9.679 and 9.1764 specify
painting requirements for transport containers which comply
with the United States Department of Transportation (DOT) MC-
330 and MC-331 specifications, and for transport containers
which do not comply with these specifications, generally known
as "nonspecification" or "nonspec" units.
Proposed new language in §§9.184(a)(14), 9.679, and 9.1764
will permit the painting of containers in colors other than white
or aluminum provided that light or pastel colors are used. Dark,
heat-absorbing colors are prohibited. DOT forklift or portable
cylinders and motor or mobile fuel containers mounted on
vehicles may be painted any color. The titles of §§9.679 and
9.1764 are revised to be more specific.
These amendments will prevent many LP-gas companies which
do business in states other than Texas from having to repaint
their containers just for use in Texas. The National Fire
Protection Association’s publication NFPA 58, Standard for the
Storage and Handling of Liquefied Petroleum Gases, does not
prohibit the use of any particular colors. However, because of
the extremely high temperatures possible in Texas, the darker,
heat- absorbing colors will be prohibited. The amendments will
also allow more flexibility for an LP-gas company to use its
official company colors on its LP-gas containers.
Thomas D. Petru, assistant director, LP-Gas Section, Gas
Services Division, has determined that for each year of the first
five years the sections as proposed will be in effect there will
be no fiscal implications for state or local governments.
Mr. Petru also has determined that for each year of the first five
years the sections as proposed will be in effect the public benefit
anticipated as a result of enforcing the sections as proposed
will be standardized requirements for LP-gas containers painted
colors other than white or aluminum which are already in use
outside Texas without a decrease in safety. Also, most LP-
gas businesses will be able to use the same color for all their
transports and containers, instead of having to comply with
different requirements in Texas.
There is no anticipated economic cost to individuals or small
business required to comply with the proposed amendments in
fact, costs may decrease for individuals or small businesses
who may currently have to repaint their transports and contain-
ers for use only in Texas.
Comments on the proposal may be submitted to Kellie Mar-
tinec, Rules Coordinator, Office of General Counsel, Railroad
Commission of Texas, P.O. Box 12967, Austin, Texas 78711-
2967. Comments will be accepted for 30 days after publication
in the Texas Register and should refer to LP-Gas Docket No.
1525. For more information, contact Thomas D. Petru at (512)
463-6949.
The amendments are proposed under the Texas Natural Re-
sources Code, §113.051, which authorizes the commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public.
The Texas Natural Resources Code, §113.051, is affected by
the proposed amendment.
§9.184. Uniform Safety Requirements.
(a) General.
(1)-(13) (No change.)
(14) Painting of containers.
(A) All ASME containers, except vaporizer and
motor/mobile fuel containers installed in accordance with Sub-
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chapters C and I of this title (relating to vaporizers and heaters,
and LP-gas motor fuel and mobile fuel containers, respectively),
shall be painted white or aluminum, or any other heat-reflective
color (such as light green, light blue, etc.). Darker, heat-
absorbing colors (such as black, navy blue, etc.) shall not be
permitted.
(B) If the Commission disapproves of a certain
color, the licensee or ultimate consumer shall provide to the Com-
mission information from the container or paint manufacturer
stating specific reasons why the color is heat- reflective and should
be approved. The assistant director of the Commission’s LP-Gas
Section shall make the final determination and shall notify the
licensee or ultimate consumer.
(C) LP-gas transports shall be painted in accor-
dance with either §9.679 or §9.1764 of this title (relating to paint-
ing of nonspecification transport containers and painting of DOT
MC-330 and MC-331 transport containers, respectively).
(D) DOT forklift or portable cylinders and motor
or mobile fuel containers mounted on vehicles may be permitted
to be painted any color.
[(14) Painting of containers. All ASME containers, ex-
cept vaporizer and motor/mobile fuel containers installed in accor-
dance with Subchapter I of this chapter (relating to LP-Gas Mo-
tor Fuel and Mobile Fuel Containers), shall be painted white or
aluminum. LP-gas transports shall be painted in accordance with
§9.1764 of this title (relating to Painting).]
(15)-(19) (No change.)
(b)-(c) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708560
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter D. Adoption by Reference of NFPA
54 (National Fuel Gas Code)and NFPA 501C
(Standard on Recreational Vehicles)and Adopted
Exceptions to NFPA 54
16 TAC §9.251
The amendment section is proposed under the Texas Natural
Resources Code, §113.051, which authorizes the Commission
to adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public, and §113.052, which
allows the Commission to adopt by reference the published
codes of nationally recognized societies, including the National
Fire Protection Association.
The Texas Natural Resources Code, §§113.051 and 113.052,
is affected by the proposed amendments and new sections.
§9.251. Adoption by Reference of NFPA 54 and NFPA 501C, and
Certain Other NFPA Publications.
(a) (No change.)
(b) The Commission also adopts by reference all other NFPA
publications or portions of those publications referenced in NFPA 54
which apply to LP-gas activities only. If LP-gas activities are to be
performed by a licensee and those activities are covered in an NFPA
publication referenced in NFPA 54, then the licensee shall perform
those activities in compliance with that referenced document. The
adopted referenced pamphlets are:
(1)-(2) (No change.)
(3) NFPA 51,Standard for the Design and Installation of




This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708565
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter H. Nonspecification Transport Con-
tainers; Trucks Transporting LP-Gas in Portable
Containers
16 TAC §9.679
The amendments are proposed under the Texas Natural Re-
sources Code, §113.051, which authorizes the commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public.
The Texas Natural Resources Code, §113.051, is affected by
the proposed amendment.
§9.679. Paintingof Nonspecification Transport Containers.
Nonspecification transport containers shall comply with the
requirements of [Refer to] §9.1764 of this title (relating to Painting
of DOT MC-330 and MC-331 Transport Containers).
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708561
Mary Ross McDonald
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Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter J. Adopted by Reference of NFPA
51, Standard for the Design and Installation of
Oxygen-Fuel Gas Systems for Welding, Cutting,
and Allied Processes,and Other Requirements for
LP-Gas Welding Applications
16 TAC 9.801, 9.804, 9.807, 9.810, 9.813, 9.816
The amendments and new sections are proposed under the
Texas Natural Resources Code, §113.051, which authorizes
the Commission to adopt rules relating to any and all aspects
or phases of the LP-gas industry that will protect or tend to
protect the health, welfare, and safety of the general public, and
§113.052, which allows the Commission to adopt by reference
the published codes of nationally recognized societies, including
the National Fire Protection Association.
The Texas Natural Resources Code, §§113.051 and 113.052,
is affected by the proposed amendments and new sections.
§9.801. Adoption by Reference of NFPA 51 and Certain Other NFPA
Publications.
(a) Except as modified in the remaining sections of this sub-
chapter, the Commission adopts by specific reference the provisions
established by the National Fire Protection Association in its 1997
edition of theStandard for the Design and Installation of Oxygen-Fuel
Gas Systems for Welding, Cutting, and Allied Processes, commonly
referred to as NFPA 51 or Pamphlet 51, effective October 1, 1997.
Nothing in this section or subchapter shall prevent the Commission,
after notice, from adopting additional requirements, whether more or
less stringent, for individual situations to protect the health, safety
and welfare of the general public. Any documents or parts of doc-
uments incorporated by reference into these rules shall be a part of
these rules as if set out in full.
(b) The Commission also adopts by reference all other NFPA
publications or portions of those publications referenced in NFPA 51
which apply to LP-gas welding activities only. If LP-gas welding
activities are to be performed by a licensee and those activities
are covered in an NFPA publication referenced in NFPA 51, then
the licensee shall perform those activities in compliance with that
referenced document. The adopted referenced pamphlets are:
(1) NFPA 13, Standard for the Installation of Sprinkler
Systems, 1991 edition;
(2) NFPA 15,Standard for Water Spray Fixed Systems for
Fire Protection, 1990 edition;
(3) NFPA 50, Standard for Bulk Oxygen Systems at
Consumer Sites, 1990 edition;
(4) NFPA 51B, Standard for Fire Prevention in Use of
Cutting and Welding Processes, 1989 edition;
(5) NFPA 54,National Fuel Gas Code, 1997 edition;
(6) NFPA 58,Standard for the Storage and Handling of
Liquefied Petroleum Gases, 1995 edition;
(7) NFPA 70,National Electric Code, 1996 edition; and
(8) NFPA 220,Standard on Types of Building Construc-
tion, 1992 edition.
(c) Licensees shall maintain at least one copy of those NFPA
publications which cover the LP-gas activities performed by the
licensee.
(d) Copies of NFPA publications shall be purchased directly
from NFPA or from an authorized outlet. The Commission shall not
sell NFPA publications.
§9.804. Clarification and/or Exclusion of Definitions in NFPA 51.
(a) Authority having jurisdiction. As pertains to the use of
LP-gas in Texas, the phrase "authority having jurisdiction" defined in
NFPA 51, §1.2, and referenced in other NFPA publications shall
be the Railroad Commission of Texas or any of its divisions or
employees.
(b) The following definitions in NFPA 51, §1.2, shall be
amended as follows and as illustrated in the table in §9.810(b) of
this title (relating to sections in NFPA 51 adopted with additional or
alternative language):
(1) Fuel gas–The terms "acetylene," "hydrogen," and
"natural gas" shall not apply. Therefore, fuel gas means "LP-
gas, methylacetylene-propadiene, stabilized, and other liquefied and
nonliquefied flammable gases that are stable because of their compo-
sition or because of the conditions of storage and utilization stipulated
in this standard."
(2) Methylacetylene-propadiene, stabilized (MPS)–The
subdivisions (a) through (d) shall not apply. Therefore, MPS means
"A mixture of gases in the liquid phase and as defined in Chapter
113, §113.002(4) of the Texas Natural Resources Code."
(3) Pressure-relief device–The words "fluid" and "weight
loaded, or rupture-disc" shall not apply. Therefore, pressure-relief
device means "A device designed to open to prevent a rise of internal
pressure in excess of a specified value due to exposure to emergency
or abnormal conditions. It may be of the spring-loaded type."
(c) The Commission does not adopt the following definitions
found in NFPA 51, §1.2:
(1) Acetylene, low pressure;
(2) Acetylene, medium pressure;
(3) Mobile acetylene trailer system;
(4) Oxygen manifold, high-pressure; and
(5) Oxygen manifold, low-pressure.
§9.807. Exclusion of Certain Sections and Chapters 6, 7, and 8 in
NFPA 51.
(a) The Commission does not adopt the following sections
of NFPA 51 because they deal with fuels or activities unrelated to
LP-gas welding activities:
(1) in Chapter 1, §§1-3.1 and 1-5;
(2) in Chapter 2, §§2-3.5, 2-4, 2-4.1, and 2-4.2;
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(3) in Chapter 3, §§3-2, 3-2.1, 3-2.2, 3-2.3, 3-2.4, 3-2.5,
3-3, 3-3.1, 3-3.2, 3-3.3, 3-3.4, 3-3.4.1, 3-3.4.2, and 3-3.5;
(4) in Chapter 4, §§4-1.2, 4-1.2.1, 4-1.2.2, 4-1.2.3, 4-
1.3.3, and 4-2.4; and
(5) in Chapter 5, §§5-2.2, 5-2.2.1, and 5-4.7.
(b) The Commission does not adopt NFPA 51, Chapters 6,
7, and 8 because these chapters deal with other fuels or activities not
related to LP-gas.
§9.810. Sections in NFPA 51 Adopted with Additional or Alternative
Language .
(a) The following sections of NFPA 51 are adopted with the
specified additional or alternative language:
(1) In §1-1.1, subsection (c)(2) concerning calcium car-
bide is not adopted. Therefore, §1-1.1(c) as amended reads: "Stor-
age, on the site of a welding and cutting system installation, of fuel
gases to be used with such systems where more than one cylinder
each of oxygen and fuel gas is stored in any single storage area. (This
includes storage of more than one cylinder each in any single storage
area even though all such stored cylinders may be intended for use
in systems of the kind described in 1-1.5(a).)"
(2) In addition to the requirements of §1-1.5(a), the use
of a single cylinder of oxygen and a single cylinder of fuel gas
shall comply with the manufacturer’s instructions and any applicable
LP-gas safety rules. This equipment shall be maintained in a safe
operating condition.
(3) In §1-6 concerning cylinders and containers, the words
"or oxygen" at the end of the section are not adopted. Therefore, §1-
6 as amended reads: "Cylinders and Containers. The termscylinder
and containerare used interchangeably in this standard and include
any portable vessel used to supply a fuel gas."
(4) In §2-3.1 concerning fuel gas cylinder storage, the
words "total gas capacity of 2500 cu ft (70 m3) of acetylene or
nonliquefied flammable gas or a" and both exceptions are not adopted.
Therefore, §2-3.1 as amended reads: "Fuel gas cylinder storage inside
of buildings having other occupancy, except those in actual use or
attached ready for use, shall be limited to a total water capacity of 735
lb (334 kg) for LP-gas or methylacetylene-propadiene, stabilized, in
any one area; and, if there is more than one such storage area within
a building, they shall be separated by a distance of at least 100 ft (30
m)." The "NOTE" is adopted without changes.
(5) In §2-3.3 concerning fuel gas storage, the references
to the exception in 2-3.1, and 6-5.1.6 and 6-5.1.7 are not adopted.
Therefore, §2-3.3 as amended reads: "Fuel gas storage in cylinders
inside of buildings in quantities in excess of those permitted in 2-3.1
shall be in a separate room."
(6) In §2-3.4 concerning fuel gas cylinders, the references
to 3-2.3 Exception, 3-3.4, and 7-2.2 are not adopted. Therefore, §2-
3.4 as amended reads: "Fuel gas cylinders shall be permitted to be
stored in unlimited quantities outside or in a separate building having
no other occupancy except as provided in 3-1.4."
(7) In §3-1.2 concerning manifolding of cylinders, the gas
capacity is changed to water capacity, and other applicable changes
are made. The "NOTE" is not changed. The "Exception" is not
adopted. Therefore, §3-1.2 as amended reads: "Fuel gas cylinders
connected to one manifold inside a building shall be limited to a total
water capacity of 735 lb (334 kg) for LP-gas or methylacetylene-
propadiene, stabilized. More than one such manifold with connected
cylinders shall be permitted to be located in the same room provided
the manifolds are at least 50 ft (15 m) apart or are separated by a
barrier of noncombustible material at least 5 ft (1.5 m) high having
a fire- resistance rating of at least 1/2 hour."
(8) In §3-1.3, the reference to calcium carbide is not
adopted. Therefore, §3-1.3 as amended reads: "Separate manifold
buildings or rooms shall also be permitted to be used for the storage
of cylinders containing fuel gases as provided for in Section 2-3.
Such buildings or rooms shall have no open flames for heating or
lighting and shall be well ventilated."
(9) In §4-1.1.2, a reference to another section not being
adopted is deleted. Therefore, §4-1.1.2 as amended reads: "Piping
shall be steel, brass, or copper pipe, or seamless copper, brass, or
stainless steel tubing, except as provided in 4-1.3."
(10) In the title of §4-1.3, the reference to acetylene
is deleted. Therefore, §4-1.3 as amended reads: "Piping for
Methylacetylene-Propadiene, Stabilized."
(11) In the title of §4-2, the reference to another section
not being adopted is deleted. Therefore, §4-2 as amended reads:
"Piping Joints."
(12) In the title of §4-3, the reference to another section
not being adopted is deleted. Therefore, §4-3 as amended reads:
"Installation."
(13) In the title of §4-4, the reference to another section
not being adopted is deleted. Therefore, §4-4 as amended reads:
"Cleaning."
(14) In §4-4.1 concerning fittings and lengths of pipe, the
last two sentences are not adopted. Therefore, §4- 4.1 as amended
reads: "Fittings and lengths of pipe shall be examined internally
BEFORE ASSEMBLY and, if necessary, freed from scale or dirt."
(15) In §4-4.2 concerning piping, the reference to oxygen
piping is not adopted. Therefore, §4-4.2 as amended reads: "Piping
shall be thoroughly blown out after assembly to remove foreign
materials. Air or inert gas shall be permitted to be used."
(16) In the title of §4-5, the reference to another section
not being adopted is deleted. Therefore, §4-5 as amended reads:
"Testing."
(17) In §4-5.1 concerning piping systems, the last two
entences are not adopted. Therefore, §4-5.1 as amended reads:
"Piping systems shall be hydrostatically tested and proved gastight
and leak free at one and one-half (1 1/2) times the maximum operating
pressure, or tested in accordance with ASME B31.3,Chemical Plant
and Petroleum Refinery Piping, and thoroughly purged of the test
medium before being placed in service."
(18) In §5-3.3 concerning protective equipment, an excep-
tion has been added. Therefore, §5-3.3 as amended reads: "Listed or
approved protective equipment (designated P
F
) shall be installed in
the fuel gas piping. Exception: In the event an approved or listed P
F
device is not available to meet the industrial or commercial entity’s
application (e.g., fuel pressure exceeds pressure rating of P
F
device),
a back flow check valve and a pressure- relief device which are com-
patible with LP-gas shall be installed, with the pressure-relief device
located downstream of the back flow check valve. The relief valve
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shall be set at 110% of the maximum operating pressure of the LP-
gas."
(19) In §5-3.8 concerning piping protective devices, the
word "shall" is changed to "may." Therefore, §5-3.8 as amended
reads: "Fuel gas for use with equipment not requiring oxygen may
be withdrawn upstream of the piping protective devices."
(20) In §5-4.1 concerning shutoff valves, the reference to
the oxygen station outlet valve is not adopted. Therefore, §5-4.1 as
amended reads: "A listed or approved shutoff valve shall be installed
at each outlet and located on the upstream side of other station outlet
equipment except as provided in 5-4.2. The diagram symbol for such
shutoff valve is V
F
."
(21) In §5-4.2 concerning backflow check valves, the
reference to the oxygen station outlet valve and the backflow check
valve is not adopted. Therefore, §5-4.2 as amended reads: "A listed
or approved backflow check valve shall be installed at each station
outlet, including those on portable outlet headers, either upstream or
downstream of the shutoff valve, V
F
. The diagram symbol for such
check valve is S
F
."
(b) The following table, provided for informational purposes
only, indicates the changes made to the amended NFPA 51 sections:
Figure: 16 TAC 9.810(b)
§9.813. Container Installation Requirements
(a) In addition to the requirements in NFPA 51 as adopted or
amended in this subchapter, containers supplying LP-gas for welding
or welding applications shall comply with the following requirements:
(1) A maximum of five DOT cylinders with individual
water capacities of less than 125 gallons and an aggregate water
capacity of 600 gallons or less may be installed to manifolds adjacent
to the exterior of a noncombustible building provided that they:
(A) are not installed or used within three feet of any
building opening;
(B) are not installed or used within five feet of any
external ignition source;
(C) are not refilled on site, but replaced on an
exchange basis;
(D) are connected by flexible connectors of 42 inches
or less in length between the piping and the cylinder;
(E) are provided with substantial masonry or noncom-
bustible structure supports on a firm masonry foundation, excluding
tiles or hollow brick which are prohibited; and
(F) are protected by guardposts which shall be in-
stalled to protect against vehicular traffic other than material handling
equipment such a forklift used to exchange the cylinders. Guardposts
shall be at least three-inch schedule 40 steel pipe, capped on top or
otherwise protected to prevent the entrance of water or debris into the
guardpost, and anchored in concrete at least 18 inches below ground
and rising at least 30 inches above the ground.
(b) DOT cylinders with individual water capacities of 125
gallons or more, or ASME containers of any size shall not be
permitted to be closer to a building as described in subsection (a)
of this section, but shall comply with the distance requirements in
§9.185(a) of this title (relating to LP-gas storage and installation
distance requirements) and may be filled on site.
(c) If necessary because of prevailing weather conditions or
other conditions specific to the installation site, the containers shall
be secured against displacement.
§9.816. LP-Gas Pressure Going Into a Building
The amount of LP-gas pressure going into a building shall not exceed
the amount required for the application being performed.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708566
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Subchapter T. DOT MC-330 and MC-331 Trans-
port Containers
16 TAC §9.1764
The amendments are proposed under the Texas Natural Re-
sources Code, §113.051, which authorizes the commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public.
The Texas Natural Resources Code, §113.051, is affected by
the proposed amendment.
§9.1764. Paintingof DOT MC-330 and MC-331 Transport Con-
tainers
(a) All cargo transport containers shall be painted white
or aluminum, or any other heat-reflective color (such as light
green, light blue, etc.) provided the color complies with DOT
requirements. Darker, heat-absorbing colors (such as black, navy
blue, etc.) shall not be permitted. Undercarriage painting, if of
contrasting color, shall not extend above 60 degrees on either side of
the center line of the bottom of the container.
(b) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708562
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 463–7008
♦ ♦ ♦
Part IX. Texas Lottery Commission
Chapter 402. Bingo Regulation and Tax
PROPOSED RULES July 15, 1997 22 TexReg 6547
16 TAC §402.567
The Texas Lottery Commission re-proposes an amendment
to §402.567, concerning the Bingo Advisory Committee. The
amendments will eliminate the existing limitation on the number
of members that may be reappointed for additional terms, as
well as the current restriction on successive terms, provide for
a system service provider to be appointed to the Committee,
and reduce the commercial lessor positions on the Committee
from two to one. The original proposal as published in the May
20, 1997, issue of the Texas Register (22 TexReg 4341) is
withdrawn in this issue of the Texas Register.
Rick Sookiasian, Budget Analyst, has determined that for the
first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section.
Mr. Sookiasian has also determined that for each year of the
first five years the section as proposed is in effect the public
benefits anticipated as a result of enforcing the section as
proposed will be to provide for retention of some members
of the Bingo Advisory Committee so a smooth transition of
appointments can occur. The public benefits anticipated will
be to enhance the statutory function of the Committee by the
efficacious retention of committee members for the betterment
of charitable bingo in Texas. In addition, the revision of the
composition of the Bingo Advisory Committee to allow for a
system service provider to be a member will afford a better
representation of interests, as contemplated by House Bill 2086,
75th Legislature, Regular Session. There will be no effect
on small businesses. There is no anticipated economic cost
to persons who are required to comply with the section as
proposed.
Comments on the proposal may be submitted to Kimberly L.
Kiplin, General Counsel, Texas Lottery Commission, P.O. Box
16630, Austin, Texas 78761-6630.
The amendments are proposed under Texas Civil Statutes, Ar-
ticle 179d, §16 and §43 which provide the Texas Lottery Com-
mission with the authority to adopt rules for the enforcement
and administration of the Bingo Enabling Act and to govern the
operations of the bingo advisory committee.
The section affects Texas Civil Statutes, Article 179d.
§402.567. Bingo Advisory Committee.
(a) (No change.)
(b) Composition. The following appointments shall be made
representing a balance of interests: General Public - two; Charities
that operate bingo games - three; Lessor, Charity - one; Lessor,
Commercial - one [two]; Distributor/Manufacturer - one; System
Service Provider - one. A total of nine members will be appointed
by the Commission. Each member will be appointed for a one-year
term and will serve at the pleasure of the Commission. [No more
than three members may be reappointed for an additional one-year
term. No member may serve more than two successive terms.] Each
member shall continue to perform the duties of the Bingo Advisory
Committee until his/her successor has been appointed.
(c)-(h) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 344–5113
♦ ♦ ♦
16 TAC §402.568
The Texas Lottery Commission proposes new §402.568, con-
cerning distribution of proceeds for charitable purposes. The
proposed new section requires licensed authorized organiza-
tions to make charitable distributions, defines certain terms, re-
quires licensed distributors to furnish certain information to li-
censed authorized organizations, and authorizes the bingo op-
erations director to reduce or disallow a particular cost of goods
expense item.
Marc Garcia, Bingo Operations Director, has determined that
for the first five-year period the rule is in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rule.
Mr. Garcia also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule as proposed is that the licensed
authorized organizations will have a more accurate amount of
net proceeds derived from the conduct of bingo available for
distribution for charitable purposes. There will be no effect on
small businesses. There is no anticipated economic cost to
persons required to comply with the section as proposed.
Comments on the proposed should be submitted in writing to
Kimberly L. Kiplin, General Counsel, Texas Lottery Commis-
sion, P.O. Box 16630, Austin, Texas 78761-6630.
The new section is proposed under Texas Civil Statutes, Article
179d, §16(a) and Texas Government Code, §467.102 which
provide the Texas Lottery Commission with the authority to
adopt rules for the enforcement and administration of the Bingo
Enabling Act and the laws under the Commission’s jurisdiction,
and Texas Government Code, Chapter 2001, which provides
for the adoption of administrative rules.
The proposed section affects Texas Civil Statutes, Article
179d.
§402.568 Distribution of Proceeds for Charitable Purposes.
(a) Before the end of each quarter, each licensed authorized
organization shall disburse for charitable purposes an amount not less
than 35 percent of the organization’s adjusted gross receipts from the
last preceding quarter, less the amount of authorized expenses not to
exceed six percent of gross percent of gross receipts.
(b) If a licensed authorized organization fails to meet the
requirements of this rule for a quarter, the commission in applying
appropriate sanctions may consider whether, taking into account the
amount required to be distributed during that quarter and the three
preceding quarters and the charitable distributions for each of those
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quarters, the organization has distributed a total amount sufficient to
have met the 35 percent requirement for that quarter and the three
preceding quarters combined.
(c) For purposes of this rule, adjusted gross receipts means
gross receipts less the amount of cost of goods sold by an organization
and the prizes paid in the preceding quarter.
(d) Cost of goods sold by an organization is the actual cost of
disposable bingo paper, instant bingo tickets, or pull-tab bingo games
purchased by the organization in the preceding quarter. The cost of
goods sold shall accurately reflect all discounts and returns realized
by the organization. Each licensed authorized organization shall
maintain, for a period of not less than four years, all invoices, credit
memos, and all other supporting documentation for substantiating the
cost of goods sold.
(e) For all disposable bingo paper, instant bingo tickets,
and pull-tab bingo game sales made, returns accepted, and all
other transactions, each licensed distributor shall furnish the licensed
authorized organization a detailed invoice, credit memo, or other
document, which shall include the following information:
(1) The authorized organization’s name, address, and
Texas taxpayer identification number;
(2) The address to which the shipment was delivered;
(3) The date of sale or credit;
(4) The quantity sold or credited;
(5) The conditions of the sale or credit; and,
(6) If the transaction involves disposable bingo paper:
(A) The series number and serial number; and
(B) The cut and collation.
(7) If the transaction involves instant bingo tickets or pull-
tab bingo games:
(A) The form number; and,
(B) The serial/series number for each deal. Each
distributor shall maintain a copy of the documents described in this
subsection for a period of not less than four years.
(f) The director of the bingo operations division or his de-
signee may reduce or disallow any cost of goods expense item which
is not adequately supported or are not consistent with prevailing mar-
ket conditions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.





Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 344–5189
♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
Part XII. Board of Vocational Nurse Ex-
aminers
Chapter 239. Contested Case Procedure
Enforcement
22 TAC §239.19
The Board of Vocational Nurse Examiners proposes an amend-
ment to §239.19, relative to fines. This rule is amended to im-
plement a fine for individuals failing to comply with an Agreed/
Board Order. The Vocational Nurse Act authorizes the Board
to impose administrative penalties against persons licensed or
regulated under the Act who violates the Act or a rule or order
adopted under the Act.
Marjorie A. Bronk, Executive Director, has determined that for
the first five year period the rule is in effect, the fiscal implication
for state or local government would be an increase in revenues.
There will be no fiscal implication for local government as a
result of enforcing or administering the rule.
Mrs. Bronk has also determined that for each of the first five
years the rule is in effect, no public benefits are anticipated as
a result of enforcing the rule. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.
Comments on the proposed amendment may be submitted to
Marjorie A. Bronk, R.N., M.S.H.P., Executive Director, Board
of Vocational Nurse Examiners, 333 Guadalupe, Suite 3-400,
Austin, Texas 78701 (512) 305-8100.
The amendment is proposed under Texas Civil Statutes, Article
4528c, §5(f), which provides the Board of Vocational Nurse
Examiners with the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.
No other statute, article or code will be affected by this
proposal.
§239.19. Schedule of Fines.
In disciplinary matters, the Board shall assess a monetary fine in the
circumstances and amounts as described:
(1) The following violations shall be subject to a fine with
or without additional stipulations:
(A)-(D) (No change.)
(E) failure to comply with an Agreed/Board Order:
(i) first occurrence: $250 - $1,000;
(ii) subsequent occurrence: $500 - $1,000.
(2)–(4) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 30, 1997.
TRD-9708726
Marjorie A. Bronk, R.N.
Executive Director
Board of Vocational Nurse Examiners
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Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 305–8100
♦ ♦ ♦
22 TAC §239.20
The Board of Vocational Nurse Examiners proposes new
§239.20, relative to Schedule of Fees. The rule is proposed
to comply with recommendations of the State Auditor’s Office.
Marjorie A. Bronk, Executive Director, has determined that for
the first five year period the rule is in effect, the fiscal implication
for state government would be an increase in revenues. There
will be no fiscal implication for local government as a result of
enforcing or administering the rule.
Mrs. Bronk has also determined that for each of the first five
years the rule is in effect, there is no public benefit anticipated
as a result of enforcing the rule. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.
Comments on the proposal may be submitted to Marjorie A.
Bronk, R.N., M.S.H.P., Executive Director, Board of Vocational
Nurse Examiners, 333 Guadalupe, Suite 3-400, Austin, Texas
78701 (512) 305-8100.
The new rule is proposed under Texas Civil Statutes, Article
4528c, §5(f), which provide the Board of Vocational Nurse
Examiners with the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.
No other statute, article or code will be affected by this
proposal.
§239.20. Schedule of Fees.
In disciplinary matters, the Board has the authority to assess fees in
the following circumstances and amounts as deemed appropriate:
(1) Board Prehearing Conferences - $100 per conference;
(2) State Office of Administrative Hearings (SOAH) -
$200 per hearing;
(3) Probation Monitoring - $30 per quarter for each
quarter covered by Agreed/Board Order.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 30, 1997.
TRD-9708771
Marjorie A. Bronk, R.N.
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 305–8100
♦ ♦ ♦
Part XVIII. Texas State Board of Podi-
atric Medical Examiners
Chapter 371. Examinations
22 TAC §371.3, §371.6
The Texas State Board of Podiatric Medical Examiners pro-
poses amendments to §371.3 and §371.6, concerning Exami-
nations. The amendments are being proposed to clearly define
the scoring requirements and the scope of the examination.
Allen M. Hymans, Executive Director, has determined that for
each year of the first five years the sections are in effect
there will be no fiscal implications as a result of enforcing or
administering these sections.
Mr. Hymans also has determined that for each year for the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be a better understanding of the
requirements for examination. No additional cost is anticipated
for the podiatric physicians or the public.
Comments on or about the proposal may be submitted to Janie
Alonzo, Staff Services Officer I, Texas State Board of Podiatric
Medical Examiners, P.O. Box 12216, Austin, Texas 78711-
2216.
The amendments are proposed under Texas Civil Statutes,
Article 4568(j), which provides the Texas State Board of
Podiatric Medical Examiners with the authority to adopt all
reasonable or necessary rules, regulations, and by-laws not
inconsistent with the law regulating the practice of podiatric
medicine, the laws of this state, or of the United States; to
govern its proceedings and activities, the regulation of the
practice of podiatric medicine, and the enforcement of the law
regulating the practice of podiatric medicine.
The proposed amendments implement the Podiatric Medical
Practice Act, Article 4569 and Article 4570.
§371.3. Qualification of Applicants.
(a)-(d) (No change.)
(e) If §371.6(d) of this title (relating to Time, Place, and
Scope of Examinations) applies, [and if the exam conducted by
such delegated entity is divided into separately scored sections,] all
applicants must meet the overall minimum cut score for the
criterion referenced exam. [shall have successfully passed all
sections, as well as meeting or exceeding the cumulative pass score.]
Each applicant shall cause their test scores from such exam to be sent
directly from the delegated entity to the Board.
(f)-(i) (No change.)
§371.6. Time, Place and Scope of Examinations.
(a)-(c) (No change.)
(d) At the option and in the complete discretion of the Board,
the examination may be conducted, in whole or in part, upon a vote
of a majority of the Board, by any school, institute, or organization
that is deemed by the same majority of the Board to provide adequate
and fair examinations of sufficient high standards as to continue to
insure high quality practitioners in the State of Texas. The manner
of examination, the time of examination and the scheduling of the
examination, as well as fee requirements and grading operations may
then be delegated by the Board to such an entity, provided, however,
that examination results, grades, and copies of the examination are
made available to the Board and are sent directly from the delegated
entity to the Board, and the Board is to maintain a record of the
examination results. [Unless special dispensation is granted by
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the Board applicants must take and pass all delegated parts of the
licensing examination before taking any part of the examination
conducted by the Board.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 30, 1997.
TRD-9708502
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Medical Examiners
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 305-7000
♦ ♦ ♦
Chapter 379. Fees and License Renewal
22 TAC §379.1
The Texas State Board of Podiatric Medical Examiners pro-
poses an amendment to §379.1, concerning Fees and Li-
cense Renewal. The amendment is being proposed to fulfill
our agency’s legislative requirement contained in H.B. 1, VIII-
61, A512-S122-01-01-P02, 75th Legislative Session, relating to
Contingent Revenue.
Allen M. Hymans, Executive Director, has determined that for
each year of the first five years the section is in effect there will
be no fiscal implications as a result of enforcing or administering
the sections.
Mr. Hymans also has determined that for each year for the first
five years the rules are in effect the benefit to the public will
be an increase in the efficiency of the agency’s investigative
process, a decrease in the time necessary for investigative
closure of complaint cases and a heightened ability to ensure
quality podiatric medicine for the citizens of Texas. The
increase for podiatric physicians to renew their license will be
$75.00 and the increase for non-certified podiatric technicians
to apply and renew their registration will be $10.00
Comments on or about the proposal may be submitted to Janie
Alonzo, Staff Services Officer I, Texas State Board of Podiatric
Medical Examiners, P.O. Box 12216, Austin, Texas 78711-
2216.
The amendment is proposed under Texas Civil Statutes, Article
4568(j), which provides the Texas State Board of Podiatric
Medical Examiners with the authority to adopt all reasonable or
necessary rules, regulations, and by-laws not inconsistent with
the law regulating the practice of podiatric medicine, the laws of
this state, or of the United States; to govern its proceedings and
activities, the regulation of the practice of podiatric medicine,
and the enforcement of the law regulating the practice of
podiatric medicine.
The proposed amendment implements the Podiatric Medical




(b) Fees are as follows:
(1)-(4) (No change.)
(5) Renewal - $325 [250]
(6) (No change.)
(7) Non-certified podiatric technician initial registra-
tion [Duplicate License] - $25 [$50]
(8) Non-certified podiatric technician renewal [Copies
of Public Records] -$25[The charges to any person requesting copies
of any public record of the Board will be the charges established by
the General Services Commission. The Board may reduce or waive
these charges at the discretion of the Executive Director if there is a
public benefit.]
(9) Duplicate License[Statute and Rule Notebook] -$50
[provided at cost to the agency]
(10) Copies of Public Records - The charges to any
person requesting copies of any public record of the Board will
be the charges established by the General Services Commission.
The Board may reduce or waive these charges at the discretion
of the Executive Director if there is a public benefit.
(11) Statute and Rule Notebook - provided at cost to
the agency.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on June 30, 1997.
TRD-9708503
Janie Alonzo
Staff Services Officer I
Texas State Board of Podiatric Examiners
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 305-7000
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part X. Texas Water Development Board
Chapter 371. Drinking Water State Revolving
Fund
Program Requirements
31 TAC §371.20, §371.21
The Texas Water Development Board (board) proposes amend-
ments to §371.20 and §371.21, concerning the Drinking Water
State Revolving Fund. The amendments support a new distri-
bution of funds by soliciting applications only for the total amount
of funds available, rather than two times the amount of funds
available, as authorized by the current rules. The amendments
are proposed in response to comments from the United States
Environmental Protection Agency.
Mr. Bruce Wood, Director of Accounting and Finance, has
determined that for the first five-year period the rule is in effect
PROPOSED RULES July 15, 1997 22 TexReg 6551
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.
Mr. Wood also has determined that for each year of the first five
years that the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be to provide that systems which
submit timely applications will be funded in priority order. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
amendments as proposed.
Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Gail L.
Allan, (512) 463-7894, Texas Water Development Board, P.O.
Box 13231, Austin, Texas, 78711-3231.
The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State and specifically the SRF programs.
The statutory provisions affected by the amendments are Texas
Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapter C.
§371.20. Intended Use Plan.
(a)-(b) (No Change.)
[(c) Applications for funding from a particular fiscal year
may be considered for funding at any time between the date of
establishment of the funding line for that year’s intended use plan
as described in §371.21 of this title (relating to Criteria and Methods
for Distribution of Funds) and the date of establishment of the funding
line for the subsequent year’s intended use plan.
[(d) Any funds from a particular intended use plan which
have not been committed by board action when the funding line for
a subsequent intended use plan is established will be included in the
funds available to be committed from the subsequent intended use
plan.]
§371.21. Criteria and Methods for Distribution of Funds.
(a) (No Change.)
(b) After population class percentages have been assigned
and available funds distributed among the classes, a line will be drawn
within each classnot to exceed[according to two times] the available
funds to each class. Project costs will be based on cost estimates,
acceptable to the executive administrator, contained in the intended
use plan solicitation described in §371.20 of this title (relating to
Intended Use Plan) used to establish the project list. The executive
administrator may adjust the location of the funding line upward or
downward to avoid placing the line within a group of applicants
having identical rating scores.
(c) Projects above the line shall be eligible for assistance.
After the funding line is drawn, the executive administrator shall
notify in writing all potential applicants above the funding line
[with a combined rating factor greater than zero] of the availability
of funds and will invite the submittal of applications. [If after
six months, all available funds are not committed, the Executive
Administrator shall notify the remaining eligible applicants over the
funding line to submit applications in accordance with this subsection
and subsections (d)-(f) of this section.]
(d) If, after 6 months, all available funds are not com-
mitted, the executive administrator will return any incomplete
applications and move all projects for which no applications or
incomplete applications were submitted to the bottom of the pri-
oritized list, where they will be placed in priority order.
(e) Following the re-ranking of the list a line will again
be drawn not to exceed the amount of remaining funds available
in accordance with subsection (b) of this section.
(f) Projects above the line shall be eligible for assistance.
After the funding line is re-drawn, the executive administrator
shall notify, in writing, all potential applicants of the availability
of funds and will invite the submittal of applications.
(g) If, after six months, the remaining funds are not
committed the executive administrator will return any incomplete
applications. Any funds remaining that exceed the amount
needed to fund complete applications will be made available for
the next fiscal year.
(h) If, at any time during either six month period of
availability of funds, a potential applicant above the funding
line submits written notification that it does not intend to
submit an application or if additional funds become available
for assistance, the line may be moved downward in priority
order to accommodate projects which would utilize the funds
that would otherwise not be committed during the particular six
month period. The executive will notify such additional potential
applicants in writing and will invite the submittal of applications.
Potential applicants receiving such notice will be given 6 months
to submit an application and receive a loan commitment.
(i)[(d)] Applications for assistance may be submitted at
any time after notification by the executive administrator of the
availability of funds and will be funded on a first come, first served
basis. Funds shall be committed to a project designated to receive
assistance upon board approval of the application.
[(e) If the amount of funds required to fund all applications
which are complete and ready for scheduling for board action exceeds
the amount of funds available for commitment, a fund shortage is
considered to exist.
[(f) Applications which are ready for scheduling for board
action at the time a fund shortage occurs will be presented for board
action in order of their priority ranking in accordance with §371.19 of
this title (relating to Rating Process). Funds will be made available to
applicants in priority order until all available funds have been utilized.
If a tie for commitment of funding exists among applicants with
identical rating scores, the applications will then be funded based on
the date and time of receipt of a complete application for assistance,
as defined.]
(j) [(g)] If funds are available after the executive administra-
tor is able to make a determination that all applicants in a population
class have had the opportunity to be funded, the remaining funds will
be made available to the other population class.
[(h) If funds are available after the executive administrator
is able to make a determination that all eligible applicants above the
funding line have had an opportunity to be funded, the executive
administrator may after written notice invite the submittal of appli-
cations from all eligible applicants listed on the IUP, having either
a combined rating factor score greater than zero or a physical defi-
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ciency rating score greater than zero, in accordance with subsections
(c)-(f) of this section.
[(i) If funds are available after the executive administrator
is able to make a determination that all eligible applicants having
a combined rating factor score greater than zero or a physical
deficiency rating score greater than zero have had an opportunity
to be funded, the Executive Administrator may after written notice
invite the submittal of applications from all eligible applicants listed
on the IUP in accordance with subsections (c)-(f) of this section.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Texas Water Development Board
Proposed date of adoption: August 20, 1997
For further information, please call: (512) 463-7981
♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
Part IV. Employees Retirement System of
Texas
Chapter 71. Creditable Service
34 TAC §§71.3, 71.14, 71.17
The Employees Retirement System of Texas (ERS) proposes
amendments to §71.3, concerning service credit for members
of the elective class, §71.14, concerning payments to establish
or reestablish service credit, and §71.17, concerning credit for
unused accumulated sick leave.
William S. Nail, General Counsel, ERS, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rules.
Mr. Nail also has determined that for each year of the first five
years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be that state employees will
have more flexibility in purchasing service. These new features
will enhance employee benefits and help the state continue
to attract qualified employees. There will be no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the rules as proposed.
Comments on the proposed amendments may be submitted
to William S. Nail, General Counsel, Employees Retirement
System of Texas, P. O. Box 13207, Austin, Texas 78711-3207.
The amendments are proposed under the Government Code,
§815.102 which provides that the Board of Trustees may adopt
rules for the transaction of any business of the Board and
§813.104 which provides for alternative payments to establish
or reestablish service credit.
The Government Code, §§813.104, 813.402 and 813.509, are
affected by these proposed amendments.
§71.3. Service Credit for Members of the Elective Class.
(a) Each elective state official who becomes a member of the
system shall be eligible to establish one month of service for each
month or fraction thereof in which he holds office. No more than
24 months service shall be credited for a two-year term and no more
than 48 months service shall be credited for a four-year term.
[(b) To purchase service credit for a calendar year under the
provisions of the Government Code, Title 8, §813.402, a person must
be a contributing member of the system. The service on which such
contributions are based must be for a period of at least 30 days.]
(b) [(c)] A member of the elected class who on or after
September 1, 1989, purchases and receives credit in the elected class
for calendar year service and who during that same calendar year
holds a position as an appointive officer or employee shall also receive
credit in the employee class of membership.
§71.14. Payments to Establish or Reestablish Service Credit.
(a) [Notwithstanding §71.10 of this title (relating to Military
Service Credit - Purchase), a]A member or contributing member may
purchase eligible [establish or reestablish] service creditable in the
retirement system in accordance with the Government Code,Chapter
813[, §813.104 and §813.105, respectively].The retirement system
shall grant the applicable amount of service credit after each
payment made under this section is equal to the amount required
to establish one or more months of creditable service.
(b) (No change.)
(c) A contributing member of the Employees Retire-
ment System of Texas (ERS) may file with the member’s state
employer, a contract to establish or reestablish service credit
through a monthly payroll deduction installment plan. The state
agency shall provide the ERS a signed copy of the contract not
later than the date the service purchase contribution is reported
to the ERS. Members with payroll deductions that will result in
less than the amount required to establish one month of cred-
itable service by fiscal year end will be provided written notice at
the time the contract is received by the ERS, that a balloon pay-
ment will be due at fiscal year end; otherwise additional penalty
interest will accrue on the service cost. [An application to es-
tablish or reestablish service credit through payroll deduction or to
withdraw authority for payroll deduction shall be filed with the Em-
ployees Retirement System of Texas (ERS) at least 60 days before
the payroll deduction is to begin or cease, as the case may be.]
(d) The contributing member shall designate the amount
to be deducted from the member’s salary and deposited each
month with the ERS. The total amount deducted in any one
fiscal year must equal or exceed the cost to establish one month
of service credit. Excess payments of $5.00 or greater will be
applied to the next fiscal year service purchase contract, if eligible.
In the event the member does not negotiate a new contract
within 60 days of a new fiscal year or there is no remaining
service for purchase, any overpayment of $5.00 or greater will be
refunded to the member. Any remaining credit of less than $5.00
will be deposited as penalty interest toward the last purchase
period established and will not be subject to refund. [Payments
to establish or reestablish service credit of less than one year or to
establish or reestablish service credit by a member who plans to retire
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in less than a year may be made by payroll deduction over a period
to be specified in procedures developed by the ERS.]
(e)-(f) (No change.)
§71.17. Credit for Unused Accumulated Sick Leave.
(a) Unused accumulated sick leave is creditable only in the
employee class of membership and only so long as the last day
of employment occurs during the month in which the retirement
becomes effective. Credit for unused accumulated sick leave cannot
be used to establish length of service requirements for purposes of
[retirement or] death benefit plan eligibility.
(b)-(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
34 TAC §71.10
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Employees Retirement System of Texas or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
The Employees Retirement System of Texas (ERS), proposes
the repeal of §71.10, concerning the purchase of military service
credit. This repeal is a result of changes made in Senate Bill
1102, 75th Texas Legislature, which now allows partial month
purchase of military service credit.
William S. Nail, General Counsel, ERS, has determined that for
the first five-year period the repeal is in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the repeal.
Mr. Nail has also determined that for each year of the first five
years the repeal is in effect the public benefit anticipated will be
the benefit of not enforcing an obsolete rule. There will be no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the repeal of
this rule.
Comments on the proposal may be submitted to William S. Nail,
General Counsel, Employees Retirement System of Texas, P.
O. Box 13207, Austin, Texas 78711-3207.
The repeal is proposed under Government Code, §815.102,
which provides that the Board of Trustees may adopt rules for
the transaction of any business of the Board.
The Government Code, §813.302 is affected by this proposed
repeal.
§71.10. Military Service Credit - Purchase.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
34 TAC §71.25
The Employees Retirement System of Texas (ERS) proposes
new §71.25, concerning eligibility for service credit previously
canceled. This new rule is a result of Senate Bill 1102, 75th
Texas Legislature.
William S. Nail, General Counsel, ERS, has determined that for
the first five-year period the new rule is in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the rule.
Mr. Nail also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be more efficient administration of the
retirement system. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the rule as proposed.
Comments on the proposal may be submitted to William S. Nail,
General Counsel, Employees Retirement System of Texas, P.
O. Box 13207, Austin, Texas 78711-3207.
The new rule is proposed under Government Code, §815.102,
which provides that the Board of Trustees may adopt rules for
the transaction of any business of the Board.
The Government Code, §813.504 is affected by this proposed
new rule.
§71.25. Eligibility for Service Credit Previously Canceled.
Pursuant to the provisions of Government Code, Title 8, §813.504(b),
a former member eligible to establish service credit under this section
must do so in a lump sum payment. A service retirement under this
section will be effective at the end of the month in which the payment
is received.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
Chapter 73. Benefits
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34 TAC §§73.13, 73.25, 73.31, 73.35
The Employees Retirement System of Texas (ERS) proposes
amendments to §73.13, concerning proportionate retirement
under programs administered by the Board, §73.25, concerning
payments to an estate, §73.31, concerning adjustments to
annuities, and §73.35, concerning supplemental payments.
William S. Nail, General Counsel, ERS, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rules.
Mr. Nail also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be enhanced services
and benefits for state employees. The changes will help the
state continue to attract qualified employees. There will be no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the rules as
proposed.
Comments on the proposed amendments may be submitted
to William S. Nail, General Counsel, Employees Retirement
System of Texas, P. O. Box 13207, Austin, Texas 78711-3207.
The amendments are proposed under the Government Code,
§803.401, which provides that the Board of Trustees may adopt
rules necessary to implement the proportionate retirement pro-
gram; §814.602, which provides that the Board of Trustees may
adopt rules that adjust or modify annuities as necessary to be
consistent with changes in plan design; §814.603, which autho-
rizes the retirement system to make a supplemental payment
in addition to the regular monthly annuity; and §815.102, which
provides that the Board of Trustees may adopt rules for the
transaction of any business of the Board.
The Government Code, §§803.202, 814.602, and 814.603 are
affected by these proposed amendments.
§73.13. Proportionate Retirement Under Programs Administered by
the Board.
(a) (No change.)
(b) The combined service credit of a [A] member who is
retiring exclusively under programs administered by the boardmust
meet the[may use the shortest] vesting period required for any class
of service in the programs in which the member has retirement credit.
(c) (No change.)
§73.25. Payment to an Estate.
(a) (No change.)
(b) If none of the requirements in subsection (a) of this
section have been or will be obtained and the amount payable is
$5,000 or less [than $1,500], then payment may be made to the
estate of the decedent at his or her last known address or in care of
a member of the decedent’s family; or in the alternative, payment
may be made in accordance with other documentation supplied
by the heirs, provided the retirement system has reviewed and
approved the documentation and obtained satisfactory releases
from the heirs.
§73.31. Adjustment to Annuities.
(a)-(d) (No change.)
(e) Annuities with an effective date of September 30, 1997
and later that are based on disability pursuant to the Government
Code, Title 8 §814.206, and annuities based on service credited
under Government Code, Title 8, §813.401, shall be adjusted to
remove any actuarial reduction and to reflect the plan design
changes provided by §814.105 effective September 1, 1997.
§73.35. Supplemental Payment.
(a) Pursuant to the provisions of Senate Bill 1102, Section
25, enacted by the 75th Texas Legislature, a supplemental
payment is authorized in the fiscal year ending August 31, 1998.
[Pursuant to the provisions of, and described in, the Government
Code, §814.603(d), a supplemental payment is authorized in the fiscal
year ending August 31, 1995.]
(b) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Employees Retirement System of Texas or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)
34 TAC §73.27
The Employees Retirement System of Texas (ERS), proposes
the repeal of §73.27, concerning the percentage value of a
member’s first 10 years of service. This repeal is a result of
changes made in Senate Bill 1102, 75th Texas Legislature.
William S. Nail, General Counsel, ERS, has determined that for
the first five-year period the repeal will be in effect there will be
no fiscal implications for state or local government as a result
of the repeal.
Mr. Nail has also determined that for each year of the first five
years the repeal is in effect the public benefit anticipated as a
result will be the benefit of not enforcing an obsolete rule. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
repeal of this rule.
Comments on the proposal may be submitted to William S. Nail,
General Counsel, Employees Retirement System of Texas, P.
O. Box 13207, Austin, Texas 78711-3207.
The repeal is proposed under Government Code, §815.102,
which provides that the Board of Trustees may adopt rules for
the transaction of any business of the Board.
The Government Code, §814.105 is affected by this proposed
repeal.
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§73.27. Percentage Value of A Member’s First 10 Years of Service.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
34 TAC §73.41
The Employees Retirement System of Texas (ERS) proposes
new §73.41, concerning privatization or other reduction in
workforce temporary service retirement option. This new rule is
a result of Senate Bill 1102, 75th Texas Legislature.
William S. Nail, General Counsel, ERS, has determined that for
the first five-year period the new rule is in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the rule.
Mr. Nail also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be the efficient privatization of certain
state employees. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the rule as proposed.
Comments on the proposal may be submitted to William S. Nail,
General Counsel, Employees Retirement System of Texas, P.
O. Box 13207, Austin, Texas 78711-3207.
The new rule is proposed under Government Code, §815.102
which provides that the Board of Trustees may adopt rules for
the transaction of any business of the Board.
The Government Code, §814.1041 is affected by this proposed
new rule.
§73.41. Privatization or Other Reduction in Workforce Temporary
Service Retirement Option.
(a) The purpose of this section is to implement the Govern-
ment Code, Title 8, §814.1041, concerning employee class positions
that, between September 1, 1997 and August 31, 1999, are eliminated
as a result of privatization or the reduction in services provided by
the Texas Workforce Commission, the Texas Department of Human
Services, and the Texas Department of Mental Health and Mental
Retardation, hereinafter referred to as "agency". Separations that do
not result in the elimination of the position because of privatization
or a reduction in service are not subject to the provisions of this sec-
tion.
(b) The agency shall provide the Employees Retirement
System of Texas (ERS) not later than September 30, 1997 and
September 30, 1998, respectfully, the identification and estimated
date of separation of each individual subject to the provisions of this
section. Not less than 30 days prior to the actual effective date of
separation, the agency shall provide the ERS, on a form prescribed
by the ERS, certification of the member’s separation as a result of
the position elimination through privatization or other reduction in
service. Upon receipt of the certification, the ERS shall determine
the member’s eligibility for benefits under §814.1041.
(c) To be eligible for benefits under §814.1041(b) or
§814.1041(c), the member’s age and service at the time of sepa-
ration, including, if eligible, credit for unused accrued sick leave,
transferred service, or service purchased, must not otherwise qualify
the member for service retirement benefits. The eligibility date for
benefits under §814.1041(b) is the end of the month in which sepa-
ration of state employment occurs. The eligibility date for benefits
under §814.1041(c) is the end of the month in which the member’s
age and service combination under the provisions of this section
meet the requirement for service retirement under §814.104(a). An
eligible member who is subsequently reemployed with the state
prior to the retirement eligibility date under §814.1041(c), may use
only the time between the period of separation and reemployment
for purposes of meeting eligibility for service retirement benefits.
Failure to retire upon eligibility under this section will result in
cancellation of the member’s right to benefits under this section.
(d) The provisions of this section apply only to service
retirements under the Government Code, Subtitle B.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
Chapter 75. Hazardous Profession Death Benefits
34 TAC §75.1
The Employees Retirement System of Texas (ERS) proposes
an amendment to §75.1, concerning the filing of claims for
hazardous profession death benefits.
William S. Nail, General Counsel, ERS, has determined that
for the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
nforcing or administering the rule.
Mr. Nail also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be the accurate citation of the
statutes governing this program. The proposed changes are a
result of a recent recodification of the pertinent statutes. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
rule as proposed.
Comments on the proposal may be submitted to William S. Nail,
General Counsel, Employees Retirement System of Texas, P.
O. Box 13207, Austin, Texas 78711-3207.
The amendment is proposed under the Government Code,
§615.002 which provides that the Board of Trustees shall
administer this chapter under rules adopted by the Board.
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The Government Code, §615.003 is affected by this proposed
amendment.
§75.1. Filing of Claims.
(a) Claims for benefits underTexas Government Code,
Chapter 615 [Texas Civil Statutes, Article 6228f], may be initiated
by the deceased employee’s department, any applicant for benefits,
if an adult, or by the representative of any minor children for whom
benefits are being claimed.
(b) (No change.)
(c) The following documents or copies of the documents shall
be submitted in an application for benefits underTexas Government
Code, Chapter 615[Texas Civil Statutes, Article 6228f], unless the
executive director waives their submission:
(1)-(7) (No change.)
(8) a sworn statement from the employer or authorized
representative of the department that, at the time of the fatal
injury, the deceased held a position covered by the terms ofTexas
Government Code, Chapter 615 [Texas Civil Statutes, Article
6228f], and that the death was the result of risk or hazard inherent to
that position;
(9) (No change.)
(10) a certification from the appropriate authority as
follows:
(A) if the decedent was a paid law enforcement
officer, as defined inTexas Government Code, §615.003(1)[Texas
Civil Statutes, Article 6228f, subsection 2(a)(2)], a certification
from the Texas Commission on Law Enforcement Officer Standards
and Education that the decedent was a commissioned peace officer
certified by that commission;
(B) if the decedent was a paid fireman, as defined in
Texas Government Code, §615.003(10) or §615.003(11)[Texas
Civil Statutes, Article 6228f, subsection 2(a)(5)], a certification
from the Commission on Fire Protection Personnel Standards and
Education that the decedent was certified by that commission, or a
certification from the head of the state agency or political or legal
subdivision of the state for whom the decedent worked that aircraft
crash and rescue fire fighting were the decedent’s principal duties at
the time of his or her death;
(C) if the decedent was a member of an orga-
nized volunteer fire department, as defined inTexas Government
Code, §615.003(12)[Texas Civil Statutes, Article 6228f, subsection
2(a)(6)], a certification from the head of the organized volunteer fire
department that the organized volunteer fire department of which the
decedent was a member consists of not less than 20 active members;
conducts a minimum of two drills each month, with each drill be-
ing at least two hours long and attended by a majority of all active
members; and renders fire fighting services without remuneration;
(D) if the decedent was a paid probation officer,
as defined inTexas Government Code, §615.003(2)[Texas Civil
Statutes, Article 6228f, subsection 2(a)(8)], a certification from the
district judge or district judges who appointed the decedent or for
whom the decedent worked that the decedent had the qualifications
and duties set out in the Texas Code of Criminal Procedure, Article
42.12, §10, 1965, as amended;
(E) if the decedent was a paid parole officer, as
defined in Texas Government Code, §615.003(3)[Texas Civil
Statutes, Article 6228f, subsection 2(a)(9)], a certification from the
executive director of the Board of Pardons and Paroles that the
decedent was an officer of the division of parole supervision and had
the qualifications and duties set out in the Texas Code of Criminal
Procedure, Article 42.12, §§26-29, 1965, as amended;
(F) if the applicant alleges that the decedent was
within the protected class defined as supervisory personnel in a county
jail in Texas Government Code, §615.003(7)[Texas Civil Statutes,
Article 6228f, subsection 2(a)(10)], a certification by the sheriff
that the decedent was appointed as jailer or guard of a county jail
and performed a security, custody, or supervisory function over the
admittance, confinement, or discharge of prisoners, and a certification
from the Texas Commission on Law Enforcement Officer Standards
and Education that the decedent was certified by that commission;
(11)-(12) (No change.)
(d)-(e) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
Chapter 77. Judicial Retirement
34 TAC §77.15
The Employees Retirement System of Texas (ERS) proposes
n amendment to §77.15, concerning payments to establish or
reestablish service credit.
William S. Nail, General Counsel, ERS, has determined that
for the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the rule.
Mr. Nail also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be that members of the
Judicial Retirement System of Texas will have more flexibility in
purchasing service. These new features will enhance employee
benefits and help the state continue to attract qualified judicial
candidates. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule as proposed.
Comments on the proposal may be submitted to William S. Nail,
General Counsel, Employees Retirement System of Texas, P.
O. Box 13207, Austin, Texas 78711-3207.
The amendment is proposed under Government Code,
§838.105, which provides authority for the Board of Trustees to
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make alternative payments to establish or reestablish service
credit.
The Government Code, §838.105 is affected by this proposed
amendment.
§77.15. Payments to Establish or Reestablish Service Credit.
(a) A member or contributing member of the Judicial Retire-
ment System of Texas Plan One or Plan Two maypurchase eligible
[establish or reestablish] service creditable in their respective retire-
ment system in accordance with the Government Code,Chapter 833
and Chapter 838 [§§833.105, 833.106, 838.105, 838.106], respec-
tively. The retirement system shall grant the applicable amount
of service credit after each payment made under this section is
equal to the amount required to establish one or more months of
creditable service.
(b) (No change.)
(c) A contributing member of the Judicial Retirement
System of Texas Plan One or Plan Two may file with the mem-
ber’s state payroll officer, a contract to establish or reestablish
service credit through a monthly payroll deduction installment
plan. The state agency shall provide the Employees Retirement
System of Texas (ERS) a signed copy of the contract not later
than the date the service purchase contribution is reported to the
ERS. Plan Two members with payroll deductions that will result
in less than the amount required to establish one month of cred-
itable service by fiscal year end will be provided written notice at
the time the contract is received by the ERS, that a balloon pay-
ment will be due at fiscal year end; otherwise additional penalty
interest will accrue on the service cost.[An application to establish
or reestablish service credit through payroll deduction or to withdraw
authority for payroll deduction shall be filed with the Employees Re-
tirement System of Texas (ERS) at least 60 days before the payroll
deduction is to begin or cease, as the case may be.]
(d) The contributing member shall designate the amount
to be deducted from the member’s salary and deposited each
month with the ERS. The total amount deducted in any one
fiscal year must equal or exceed the cost to establish one month of
service credit. Excess payments of $5.00 or greater will be applied
to the next fiscal year service purchase contract, if eligible. In
the event the member does not negotiate a new contract within
60 days of a new fiscal year or there is no remaining service for
purchase, any overpayment of $5.00 or greater will be refunded
to the member. Any remaining credit of less than $5.00 for Plan
One members will be deposited to the retirement system’s state
accumulation account and will not be subject to refund. Any
remaining credit of less than $5.00 for Plan Two members will be
deposited as penalty interest toward the last purchase established
and will not be subject to refund. [Payments to establish or
reestablish service credit of less than one year or to establish or
reestablish service credit by a member who plans to retire in less
than a year may be made by payroll deduction over a period to be
specified in procedures developed by the ERS.]
(e)- (f) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.




Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
34 TAC §77.19
The Employees Retirement System of Texas (ERS) proposes
new §77.19, concerning acceptance of rollovers and transfers
from other qualified plans subject to procedures developed by
the ERS for the purpose of purchasing eligible service credit
from the Judicial Retirement System of Texas Plan Two (JRS-
II).
William S. Nail, General Counsel, ERS, has determined that
for the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the new rule.
Mr. Nail also has determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be that JRS-II members will be
able to purchase eligible service credit using a procedure not
previously available. The new plan design feature will enhance
the fringe benefits available to judicial members and help the
state to continue to attract qualified judicial candidates. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
new rule as proposed.
Comments on the proposal may be submitted to William S.
Nail, Employees Retirement System of Texas, P. O. Box 13207,
Austin, Texas 78711-3207.
The new rule is proposed under Government Code, §840.002
which provides that the Board of Trustees may adopt rules for
the administration of the funds of the retirement system.
The Government Code, §838.001 is affected by this proposed
new rule.
§77.19. Acceptance of Rollovers and Transfers From Other Plans.
(a) The provisions of this section apply only to the Judicial
Retirement System of Texas Plan Two (JRS-II).
(b) Subject to procedures developed by the JRS-II, the JRS-
II shall accept an eligible rollover distribution or a direct transfer of
funds from another qualified plan or conduit IRA in payment of all
or a portion of any deposit a member is permitted to make with the
JRS-II for credit for service. The procedures developed by the JRS-II
shall condition the acceptance of a rollover or transfer from another
plan or conduit IRA on the receipt from the other plan or conduit
IRA of information necessary to enable the JRS-II to determine the
eligibility of any transferred funds for tax-free rollover treatment or
other treatment under federal income tax law.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 7, 1997.
TRD-9708749
Sheila W. Beckett
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Executive Director
Employees Retirement System of Texas
Earliest possible date of adoption: August 14, 1997
For further information, please call: (512) 867–3336
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part I. Texas Department of Human Ser-
vices
Chapter 3. Income Assistance Services
The Texas Department of Human Services (DHS) proposes to
amend §3.902, concerning types of income; add new §3.2408,
concerning work subsidy; and add new subchapter RR, con-
taining §§3.7101-3.7105, concerning diversion of benefits for
work subsidy participants, income from work subsidy, failure
to comply, supplemental benefit if a work subsidy participant
leaves the program before the end of the month, and imple-
mentation in affected areas, in its Income Assistance Services
chapter. The purpose of the amendment and new sections is
to implement work subsidy provisions of the Job Opportunities
and Basic Skills Training (JOBS) program administered by the
Texas Workforce Commission.
Terry Trimble, interim commissioner, has determined that for
the first five-year period the proposed sections will be in effect
there will be fiscal implications for state government as a result
of enforcing or administering the sections. The effect on state
government for the first five-year period the sections will be in
effect is an estimated additional cost of $56,660 in fiscal year
(FY) 1998; $60,720 in FY 1999; $60,720 in FY 2000; $60,720
in FY 2001; and $60,720 in FY 2002. There will be no fiscal
implications for local government as a result of enforcing or
administering the sections.
Mr. Trimble also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be that families now
receiving Aid to Families with Dependent Children benefits will
instead receive a work subsidy. These subsidies should enable
more families to become self- sufficient. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the proposed sections.
Questions about the content of this proposal may be directed
to Kevin Brown at (512) 438-3084 in DHS’s Client Self-Support
Section. Written comments on the proposal may be submit-
ted to Supervisor, Rules and Handbooks Unit-266, Texas De-
partment of Human Services E-205, P.O. Box 149030, Austin,




The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 31, which authorizes the depart-
ment to administer public and financial assistance programs.
The amendment implements the Human Resources Code,
§§22.001-22.030 and §§31.001-31.076.
§3.902. Types of Income.
(a) Aid to Families with Dependent Children. The Texas
Department of Human Services (DHS) counts the following as
income:
(1)-(27) (No change.)
(28) wages, salaries, and commissions received in cash or
in kind. DHS exempts wages, salaries, and commissions received
under the work subsidy component of the Job Opportunities and
Basic Skills Training (JOBS) program, as specified in §3.7102 of
this title (relating to Income from Work Subsidy).
(29) (No change.)
(b)-(c) (No change.)
(d) Food stamps exclusions. DHS excludes as income the
types of income stipulated in Public Laws 101-201 (Agent Orange
Settlement Act) and 100-426 (Radiation Exposure Compensation Act)
and the Food Stamp Act of 1977 as amended by Title VIII of Public
Law 104-193, the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, except for educational assistance, certain
types of income of SSI recipients, and non on-the-job training income
from the National Community Services Act (NCSA) programs (Public
Laws 101-610 and 103-82). DHS excludes educational assistance and
income of SSI recipients as stipulated in United States Code §2014,
Part 5(d) and (e). DHS excludes as income wages, salaries, and
commissions received under the work subsidy component of the
JOBS program as specified in §3.7102.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708720
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: October 1, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Subchapter X. Case Disposition
40 TAC 3.2408
The new section is proposed under the Human Resources
Code, Title 2, Chapters 22 and 31, which authorizes the depart-
ment to administer public and financial assistance programs.
The new section implements the Human Resources Code,
§§22.001-22.030 and §§31.001-31.076.
§3.2408. Work Subsidy.
Benefits for Aid to Families with Dependent Children and food
stamp clients enrolled in the work subsidy component of the
Job Opportunities and Basic Skills Training program are diverted
according to the Texas Department of Human Service’s work subsidy
rules contained in Subchapter RR of this chapter (relating to Work
Subsidy).
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708719
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: October 1, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Subchapter RR. Work Subsidy
40 TAC §§3.7101–3.7105
The new sections are proposed under the Human Resources
Code, Title 2, Chapters 22 and 31, which authorizes the depart-
ment to administer public and financial assistance programs.
The new sections implement the Human Resources Code,
§§22.001-22.030 and §§31.001-31.076.
§3.7101. Diversion of Benefits for Work Subsidy Participants.
Job Opportunities and Basic Skills Training (JOBS) participants in
a work subsidy component will have their Aid to Families with
Dependent Children and food stamp benefits diverted for payment
as wages through a participating employer.
§3.7102. Income from Work Subsidy.
Income from wages received as a result of participation in a work
subsidy component do not affect the amount of Aid to Families
with Dependent Children or food stamp benefits for work subsidy
participants.
§3.7103. Failure to Comply.
If a member of the household who is required to comply with a
work subsidy component under the Job Opportunities and Basic Skills
Training program refuses or fails to comply with the requirements
of the work subsidy component, the household will be sanctioned
according to §3.301(d)(4) of this title (relating to Responsibilities of
Clients and the Texas Department of Human Services (DHS)) and
§3.1104 of this title (relating to Failure to Comply with Title IV-A
Employment Program).
§3.7104. Supplemental Benefit if a Work Subsidy Participant Leaves
the Program Before the End of the Month.
If a participant leaves a work subsidy component under the Job
Opportunities and Basic Skills Training program before the end of
the month and the wages received under the subsidy plus the Earned
Income Tax Credit are less than the combined Aid to Families with
Dependent Children (AFDC) and food stamp benefits, the participant
may be issued supplemental AFDC and food stamp benefits.
§3.7105. Implementation in Affected Areas.
The requirements regarding participants in work subsidy as described
in this subchapter apply in areas designated by the Texas Department
of Human Services.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708718
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: October 1, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Chapter 46. Licensed Personal Care Facilities
Contracting with the Texas Department of Human
Services to Provide Residential Care Services
Provider Participation
40 TAC §46.2005
The Texas Department of Human Services (DHS) proposes an
amendment to §46.2005, concerning standards for operation,
and proposes new §§46.8001-46.8003, concerning administra-
tive errors, list of administrative errors, and financial errors,
in its Licensed Personal Care Facilities Contracting with the
Texas Department of Human Services to Provide Residential
Care Services chapter. New §§46.8001-46.8003 are proposed
in a new undesignated head titled "Administrative and Financial
Errors." The purpose of the proposal is to add rules concern-
ing administrative and financial errors, which will allow DHS to
recoup overpayments made to the provider agencies. These
sections also apply to Community Based Alternatives (CBA)
assisted living and residential care providers.
Terry Trimble, interim commissioner, has determined that for
the first five-year period the proposal will be in effect there will
be minimal fiscal implications for state or local government as
a result of enforcing or administering the sections.
Mr. Trimble also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be that DHS can recoup
monies erroneously paid to provider agencies. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections.
Questions about the content of the proposal may be directed to
Carl Giles at (512) 438-3156 in DHS’s Community Care Sec-
tion. Written comments on the proposal may be submitted to
Supervisor, Rules and Handbooks Unit-226, Texas Department
of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Regis-
ter .
The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which provides the depart-
ment with the authority to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.
The amendment implements §§22.001-22.030 and 32.001-
32.041 of the Human Resources Code.
§46.2005. Standards for Operation.
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The facility must:
(1)-(6) (No change.)
(7) document the client’s daily activity [and service
delivery] on DHS’s daily census record [and daily service delivery
record];
(8)-(14) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 3, , 1997.
TRD-9708662
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: September 16, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
Administrative and Financial Errors
40 TAC §§46.8001–46.8003
The new sections are proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which provides the depart-
ment with the authority to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.
The new sections implement §§22.001-22.030 and §§32.001-
32.041 of the Human Resources Code.
§46.8001. Administrative Errors.
Administrative errors result in exceptions applied to the administra-
tive portion of the unit of service. An exception of 12% of the paid
unit rate is the administrative portion applied to the unit of service.
§46.8002. List of Administrative Errors.
Administrative errors include, but are not limited to, the following.
(1) The facility enters a date of signature on the Texas
Department of Human Services’ (DHS’s) Daily Census Record form
that is before the date of the last day services are provided. DHS
applies the error to the total number of units reimbursed after the
signature date.
(2) The facility fails to sign DHS’s Daily Census Record
form. DHS applies the error to the total number of units reimbursed
on the unsigned form.
(3) The facility fails to enter a date of signature on DHS’s
Daily Census Record Form to certify total number of units provided
to the client. DHS applies the error to the number of units reimbursed
on the undated form.
(4) The facility corrects the date of signature on DHS’s
Daily Census Record form, but fails to initial the correction. DHS
applies the error to the total number of units reimbursed after the
earliest signature date.
(5) The facility uses a signature stamp, but fails to initial
the stamped signature. DHS applies the error to the total number of
units reimbursed on the signature stamped form.
(6) The facility makes an illegible entry or illegible
correction to any portion of the record of time of the DHS’s Daily
Census Record form. DHS applies the error to the total number of
units reimbursed for the days in which entries are illegible.
(7) The facility enters an illegible date of signature or
makes an illegible correction to the date of signature of DHS’s Daily
Census Record Form. DHS applies the error to the total number of
units on the form.
(8) The facility completes DHS’s Daily Census Record
Form in pencil. DHS applies the error to the total number of units
reimbursed that were completed in pencil.
(9) The facility uses liquid paper/correction fluid to cor-
rect an entry in DHS’s Daily Census Record form. DHS applies the
error to the total number of units reimbursed that were corrected for
the billing period.
(10) The facility uses a daily census record that has not
been approved by DHS. The DHS applies the error to the total number
of units reimbursed while using the unapproved daily census record
form.
§46.8003. Financial Errors.
In the absence of acceptable secondary documentation, financial
errors include, but are not limited to the errors specified in paragraphs
(1)-(5) of this section.
(1) The facility is reimbursed for services, but the Texas
Department of Human Service’s (DHS’s) Daily Census Record form
is missing for the period for which services are reimbursed. DHS
applies the error to the total number of units reimbursed for the billing
period.
(2) The facility is reimbursed for units that exceed the
units recorded on DHS’s Daily Census Record form. DHS applies
the error to the total number of units reimbursed in excess of units
recorded.
(3) The facility is reimbursed for units of service and the
client did not receive services or was Medicaid ineligible (applicable
to Community Based Alternatives (CBA) Assisted Living/ Residential
Care). DHS applies the error to the total number of units reimbursed
for the days the client did not receive services or was Medicaid
ineligible.
(4) The facility fails to list the client on DHS’s Daily
Census Record form. DHS applies the error to the total number of
units reimbursed for the period the client was left off the Daily Census
Record form.
(5) The facility leaves the daily activity blank on DHS’s
Daily Census Record form. DHS applies the error to the total number
of units reimbursed in which the daily activity code is left blank.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
Issued in Austin, Texas, on July 2, 1997.
TRD-9708663
Glenn Scott
PROPOSED RULES July 15, 1997 22 TexReg 6561
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: September 16, 1997
For further information, please call: (512) 438–3765
♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
TITLE 4. AGRICULTURE




Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.24(b), the proposed amendment, submitted by the Texas
Animal Health Commission has been automatically withdrawn.
The amendment as proposed appeared in the December 6,
1996, issue of the Texas Register (21 TexReg 11686).
Issued in Austin, Texas, on July 7, 1997.
TRD-9708790
♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
Part IX. Texas Lottery Commission
Chapter 402. Bingo Regulation and Tax
16 TAC §402.567
The Texas Lottery Commission has withdrawn from consid-
eration for permanent adoption the proposed amendment to
§402.567, which appeared in the May 20, 1997, issue of the
Texas Register (22 TexReg 4341).





Effective date: July 7, 1997
For further information, please call: (512) 344–5113
♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE
Part III. Texas Board of Chiropractic Ex-
aminers
Chapter 73. Licenses and Renewals
22 TAC §73.3
Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.24(b), the proposed amendment, submitted by the Texas
Board of Chiropractic Examiners has been automatically with-
drawn. The amendment as proposed appeared in the Decem-
ber 20, 1996, issue of the Texas Register (21 TexReg 12274).
Issued in Austin, Texas, on July 7, 1997.
TRD-9708789
♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION
Part I. General Land Office
Chapter 9. Exploration and Leasing of Oil and
Gas
31 TAC §9.1, §9.8
Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.24(b), the proposed amendments, submitted by the Gen-
eral Land Office have been automatically withdrawn. The
amendments as proposed appeared in the December 24, 1996,
issue of the Texas Register (21 TexReg 12391).
Issued in Austin, Texas, on July 7, 1997.
TRD-9708788
♦ ♦ ♦
Chapter 15. Coastal Area Planning
Subchapter A. Management of Beach/Dune Sys-
tem
31 TAC §15.3
The General Land Office has withdrawn from consideration for
permanent adoption the proposed amendment to §15.3, which
appeared in the May 20, 1997, issue of the Texas Register (22
TexReg 4351).
Issued in Austin, Texas, on July 2, 1997.
TRD-9708607




Effective date: July 2, 1997
For further information, please call: (512) 305–9129
♦ ♦ ♦




Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.24(b), the proposed new section, submitted by the Texas
Parks and Wildlife Department has been automatically with-
drawn. The new section as proposed appeared in the Decem-
ber 20, 1996, issue of the Texas Register (21 TexReg 12289).
Issued in Austin, Texas, on July 7, 1997.
TRD-9708787
♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.
If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.
TITLE 16. ECONOMIC REGULATION
Part II. Public Utility Commission of
Texas
Chapter 22. Practice and Procedure
Subchapter E. Pleadings
16 TAC §22.71
The Public Utility Commission of Texas (PUC) adopts an
amendment to §22.71, relating to Filing of Pleadings and Other
Materials without changes to the proposed text as published in
the May 13, 1997, issue of the Texas Register (22 TexReg
4140). The amendment is necessary to ensure that the
commissioners of the Public Utility Commission of Texas will
have adequate time to fully review all documents necessary
to conduct an open meeting. The amendment requires that
all documents addressed to the commissioners relating to any
proceeding that has been placed on the agenda of an open
meeting be filed with the commission filing clerk no later than
six days prior to the open meeting on which the proceeding will
be considered.
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under the Public Utility Regulatory
Act of 1995 (PURA95), Texas Revised Civil Statutes Annotated,
Article 1446c-0, §1.101 (Vernon 1997), which provides the com-
mission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction, including
rules of practice and procedure.
Cross Index to Statutes: Public Utility Regulatory Act of 1995
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Public Utility Commission of Texas
Effective date: July 23, 1997
Proposal publication date: May 13, 1997
For further information, please call: (512) 936–7308
♦ ♦ ♦
Chapter 23. Substantive Rules
Certification
16 TAC §23.31
The Public Utility Commission of Texas (PUC) adopts an
amendment to §23.31, relating to Certification Criteria without
changes to the proposed text as published in the April 29, 1997,
issue of the Texas Register (22 TexReg 3767). This amend-
ment is necessary to conform §23.31 with new Substantive
Rule §23.38. The amendment deletes subsections (d) and (e)
of §23.31. Simultaneously, the PUC adopts Substantive Rule
§23.38, relating to Standards for Granting of Certificates of Op-
erating Authority and Service Provider Certificates of Operating
Authority. The principles of Substantive Rule §23.31(d) and (e)
are incorporated into PUC Substantive Rule §23.38.
The commission did not hold a public hearing on the proposed
rule and none was requested. The commission invited written
comments. The commission received written comments on the
proposed rule from Texas Statewide Telephone Cooperative,
Inc. (TSTCI). TSTCI’s written comments are summarized
herein.
The commission invited specific comment regarding the costs
associated with, and benefits that will be gained by implemen-
tation of the proposed rule. No one commented on the costs
associated with, or the benefits that will be gained by imple-
mentation of the proposed rule.
TSTCI stated in its comments that the "public interest" criteria
set forth in PURA95 §3.2531(e)(1) through (4), which address
the additional factors the commission should consider in de-
termining whether to grant a certificate of operating authority
(COA) in an exchange of an incumbent local exchange com-
pany serving fewer than 31,000 access lines, should apply to
all facilities-based providers, including service provider certifi-
cate of operating authority (SPCOA) holders. The commission
notes that the four "public interest" factors were set forth in
PUC Substantive Rule 23.31(d)(4) through (7). Although by this
amendment, the commission is deleting subsections (d) and (e)
of §23.31, those factors have been included in §23.38.
TSTCI urges the commission to apply the "public interest"
factors to SPCOAs. The commission has begun a project to
ADOPTED RULES July 15, 1997 22 TexReg 6565
further define the standards to be used in determining whether
to grant a facilities-based certificate in an exchange of an
incumbent local exchange company serving fewer than 31,000
access lines, and it will not be addressed in this project.
This amendment is adopted under the Public Utility Regulatory
Act of 1995 (PURA95), Texas Revised Civil Statute Annotated,
Article 1446c-O, §1.101 (Vernon 1997) which provides the Pub-
lic Utility Commission of Texas with the authority to make and
enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction, including rules of practice and procedure;
and specifically PURA95 §§3.2531 and 3.2532, which grant the
commission the authority to determine criteria for financial and
technical qualifications of applicants for certificates of operating
authority and service provider certificates of operating authority.
Cross Index to Statutes: Public Utility Regulatory Act of 1995,
§§1.101, 3.2531 and 3.2532.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Public Utility Commission of Texas
Effective date: July 23, 1997
Proposal publication date: April 29, 1997
For further information, please call: (512) 936–7308
♦ ♦ ♦
16 TAC §23.38
The Public Utility Commission of Texas (PUC) adopts new
§23.38, relating to Standards for Granting Certificates of Op-
erating Authority and Service Provider Certificates of Operating
Authority, with changes to the proposed text published in the
January 31, 1997, issue of the Texas Register (22 TexReg
1027). The rule is necessary to establish financial and techni-
cal standards for the award of certificates of operating authority
(COA) and service provider certificates of operating authority
(SPCOA) and to establish the procedure for amending certifi-
cates of operating authority and service provider certificates of
operating authority.
A public hearing on the rule was held at commission offices on
February 7, 1997, at 9:00 a.m. Representatives from South-
western Bell Telephone Company (SWBT), GTE Southwest,
Inc. (GTE), the Texas Association of Long Distance Tele-
phone Companies, (TEXALTEL), Texas Statewide Telephone
Cooperative, Inc. (TSTCI), Texas Cable TV Association, Tele-
Communications, Inc. (TCI), and Time Warner Communica-
tions (Time Warner) attended the hearing. To the extent the
participants attended the hearing and made comments on the
record, their comments are summarized herein. To the extent
the participants attended the hearing, and filed written com-
ments, the participants’ statements largely reflect their written
comments and are summarized herein.
The commission received written comments on the proposed
rule from the Office of Public Utility Counsel (OPC), the
Advisory Commission on State Emergency Communications
(ACSEC), SWBT, TEXALTEL, TSTCI, Consumers Union, and
Time Warner.
The commission invited specific comment regarding the costs
associated with, and benefits that will be gained by, implemen-
tation of the proposed rule. Consumers Union expressed sup-
port for the rule stating that the protections contained in the
rule "are overwhelmingly in the public interest and outweigh
any potential costs to applicants who must provide additional
information when requesting a certificate." Consumers Union
further stated that the requirements do not constitute a barrier
to entry, as they apply to all applicants. Consumers Union sug-
gested, however, that the rule should also include some type of
ongoing monitoring process, so the commission and public are
assured that providers continue to meet the financial and tech-
nical requirements set out in the rule. The commission agrees
that continued monitoring of SPCOA and COA holders is neces-
sary to protect the public interest. The commission notes that a
rule in Project Number 14960, addressing the quality of service
standards applicable to COAs and SPCOAs, will be published
before December, 1997. Service quality standards will ensure
that COAs and SPCOAs continue to be technically and finan-
cially qualified to provide service. The commission anticipates
that the continuing enforcement of financial and technical re-
quirements will be addressed in the service quality rule.
The commission also monitors SPCOA and COA holders by
maintaining information on complaints received against specific
COA and SPCOA holders. Many COA and SPCOA holders use
a variety of assumed names; some even use assumed names
that never appeared on the original application and that have
not been filed with the commission. As a result, the commission
has difficulty attributing the complaint to the proper COA or
SPCOA holder. The commission believes that subsection (f)(1),
which applies to all current and future COA and SPCOA holders,
will resolve this problem, because all basic local exchange
telephone service, basic local telecommunications service, and
switched access service provided under a COA or SPCOA must
be provided in the name under which the commission granted
the certificate.
TSTCI supports the proposed rule and believes it is reasonable,
prudent, and in the public interest. TEXALTEL agrees with
the purpose of the proposed rule, but questions whether the
commission has the authority under the Public Utility Regulatory
Act of 1995 (PURA95) to draw a distinction between facilities-
based SPCOA holders and SPCOA resellers. TEXALTEL
does not believe that PURA95 gives the commission clear
authority to grant limited or conditional SPCOA certificates or to
draw a distinction between facilities-based SPCOA holders and
SPCOA resellers. In written comments, OPC also questioned
the commission’s ability to delineate two types of SPCOA
holders. TEXALTEL recommended that the same standard
be used for all SPCOA applicants, whether facilities-based or
resale. In oral comments at the public hearing, Time Warner,
Texas Cable TV Association, and TCI supported TEXALTEL’s
comments. The commission disagrees and believes that it
does have the authority to grant restricted SPCOAs. Although
the law allows an SPCOA holder to use its own facilities
or resell other’s facilities, PURA95 §3.2532(b) also requires
the commission to consider factors such as the technical and
financial qualifications of the applicant, as well as the applicant’s
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ability to meet the commission’s quality of service standards, in
determining the extent to which an applicant may exercise its
authority. The commission is also required under PURA95 to
protect the public interest. The commission grants restricted
SPCOAs in order to protect the public interest against entities
that are not qualified to provide the more extensive level
of service inherent in facilities- based service, but that are
qualified to provide resale service. By so doing, the commission
is striving to encourage the development of a healthy and
competitive marketplace for local exchange telecommunications
services that is free of unreasonable barriers to entry.
SWBT generally supports the commission’s efforts to adopt a
rule that sets forth the standards and guidelines for the review
and approval of COA and SPCOA applications. SWBT urges
the commission to codify all of its prior decisions in awarding
SPCOA and COA certificates into this rule. The commission
notes that this rule does not repudiate any of the prior orders
of the commission construing the COA and SPCOA provisions
found in PURA95 §3.2531 and §3.2532. The commission
further notes that many of the holdings from those orders
are incorporated into this rule, and they will be addressed
separately.
OPC commented that "SPCOA reseller" is not defined. The
commission notes that it is defined in subsection (b) of the rule.
TEXALTEL commented that the definition of "SPCOA reseller"
does not comport with prior decisions of the commission in
certification cases. TEXALTEL specifically commented that an
SPCOA holder that owns a switch has not historically been
considered by the commission to be a facilities-based carrier.
The commission disagrees and has always considered an
applicant that owned a switch or that intended to purchase
a switch to be a facilities-based carrier for the purpose of
certification and qualification of SPCOA and COA applicants.
TEXALTEL also commented that an "SPCOA reseller" should
not be limited to an entity that resells incumbent local exchange
carrier (ILEC) services. The commission agrees and has
amended the definition to include an entity that resells ILEC
services or the services of a COA or SPCOA holder.
SWBT commented that the commission holdings recognizing
that SPCOA holders could use local loops to provide local
exchange service should be incorporated into the rule. See,
Order on Rehearing in Docket Number 14665, Application of
Metropolitan Fiber Systems of Dallas, Inc., and Metropolitan
Fiber Systems of Houston, Inc., for Service Provider Certificates
of Operating Authority (March 3, 1996); Order in Docket Number
14633, Application of Teleport Communications Houston, Inc.
for Service Provider Certificate of Operating Authority (February
23, 1996). The commission notes that, inasmuch as this rule
sets forth criteria under which an SPCOA holder may utilize its
own facilities, this holding has been incorporated into the rule.
TEXALTEL commented that many Fortune 500 companies
would not be able to meet the financial standards set forth
in (c)(1)(B)(i) and (ii). TEXALTEL appears to misinterpret this
section. An applicant seeking to establish that it is qualified
to be a COA or an SPCOA need only establish either
that the applicant possesses the greater of $100,000 cash
or cash equivalent or sufficient cash or cash equivalent to
meet the startup expenses, working capital requirements, and
capital expenditures or that the applicant is an "established
business entity" able to demonstrate profitability as set forth
in (c)(1)(B)(ii)(I), (II), and (III). Subclauses (I), (II), and (III) of
(c)(1)(B)(ii) state that an applicant can offer certain proof as
evidence of the fact that it is a profitable "established business
entity" including: a long-term debt-to-capitalization ratio of less
than 60%; a return-on-assets ratio of at least 10%; and, the
greater of $50,000 cash or cash equivalent or sufficient cash or
cash equivalent to meet the startup expenses, working capital
requirements, and capital expenditures. TEXALTEL suggests
that in lieu of such proof, (ii) should be amended to "specify that
financial statements must verify that there is a positive cash
flow from operations of at least XXX dollars per year." The
commission disagrees. Before an applicant is entitled to rely
upon the "established business entity" standard, the applicant
must be able to demonstrate evidence of profitability in existing
operations for two years preceding the date of the application.
The commission believes that a cash flow of XXX dollars fails
to take into account the size of an applicant’s business. If the
standard set forth in the rule does not account for ranges in
the size of potential applicants, the commission believes the
standard cannot measure profitability.
TEXALTEL further suggests that the $100,000 financial stan-
dard for facilities-based providers should be treated as a "re-
buttable presumption" to allow the applicant to prove a differ-
ent cash requirement if that is appropriate. TEXALTEL states
that this would help in situations where an applicant has only
very limited plans to serve "but is found to fall into this ’facili-
ties based’ requirement." The commission does not agree that
the $100,000 should be a rebuttable presumption. The com-
mission is required under PURA95 to protect the public interest
in having financially sound providers of local telecommunica-
tions services, and the commission believes that the minimum
requirements set forth in this rule, $100,000 or $25,000, are
necessary to achieve this objective.
OPC commented that the financial qualification criteria for COA
and SPCOA applicants may be too low to ensure that the ap-
plicant has the sufficient financial resources to serve a large
geographic area as a reseller or with its own facilities. OPC
suggests that the cash requirements be changed to ensure that
the requirement is sufficient for both resale-only and facilities-
based carriers. The commission agrees and has amended the
section of the rule addressing the standards for SPCOA re-
sellers to require the greater of $25,000 or sufficient cash to
meet the applicant’s projected startup expenses, working capital
requirements, and capital expenditures. Similarly, the section of
the rule addressing the standards for SPCOA resellers that are
"established business entities" has been amended to require
the greater of $10,000 or sufficient cash to meet the projected
startup expenses, working capital requirements, and capital ex-
penditures. The section of the rule addressing the standards
for facilities-based carriers has also been changed to require
the greater of $100,000 or sufficient cash to meet the projected
startup expenses, working capital requirements and capital ex-
penditures. The section of the rule addressing the standards
for facilities-based carriers that are "established business en-
tities" has been changed to require the greater of $50,000 or
sufficient cash to meet the projected startup expenses, working
capital requirements, and capital expenditures. For clarification
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purposes, the commission has added a definition for capital ex-
penditures.
OPC further recommends that "established business entities"
should be required to show a successful track record in a tech-
nically demanding business such as communications services.
The commission disagrees. The rule sets forth the parameters
for determining if an applicant is technically qualified. The ap-
plicant’s prior telecommunications experience is appropriately
considered in determining technical qualifications, but the com-
mission believes that from the standpoint of showing financial
qualifications, an applicant does not need to show that it is
an established telecommunications business to be able to rely
on the "established business" alternative to the $100,000 and
$25,000 requirements for resale-only and facilities-based appli-
cants.
OPC recommends that the commission adopt a more flexible
standard in determining financial qualifications that incorporates
several criteria the commission could weigh, such as the pop-
ulation density, the types of services that will be provided, and
the class of service that will be provided, when determining if
an applicant is financially qualified. The commission agrees
that a weighing must take place, and the commission believes
that, by requiring the greater of $25,000 ($100,000 for facilities-
based carriers) or sufficient cash to meet the projected startup
expenses, working capital requirements, and capital expendi-
tures, the rule incorporates the criteria mentioned by OPC, be-
cause a direct correlation exists between the projected startup
expenses, working capital requirements, and capital expendi-
tures and the factors mentioned by OPC. Further, the commis-
sion notes that (c)(2) and (d)(2) allow the commission to limit
the geographic scope of the COA or SPCOA if its finds such a
limitation to be in the public interest. The commission further
notes that the rule as written is intended to provide the commis-
sion with the flexibility to weigh the factors set forth in (c)(1) and
(d)(1) to determine if the applicant is qualified to be awarded a
COA or SPCOA.
SWBT commented that the holding in the Order in Docket Num-
ber 15810, Application of Masters Financial Services for a Ser-
vice Provider Certificate of Operating Authority, requiring the
applicant to purchase a performance bond or bond of insur-
ance in order to establish its financial qualifications and to pro-
tect consumers who purchased prepaid local exchange service,
should be incorporated into this rule. The commission notes
that subsection (e)(1) sets forth several financial instruments
that will meet the cash requirements established in this rule.
Subsection (e)(3) of the rule requires that all cash and instru-
ments listed shall be unencumbered by pledges as collateral
and shall be subject to verification and review by the commis-
sion prior to certification of the applicant and for a period of 12
months beyond the date of certification of the applicant by the
commission. Failure to comply with this requirement may void
an applicant’s certification or result in such other action as the
commission deems in the public interest. The rule as published
provided that "failure to comply with this requirement will void
an applicant’s certification . . . ." The commission changed
the "will" to "may" in order to give the commission the authority
to do so when necessary to protect the public interest. Sub-
section (e) was designed to further define the balance that the
legislature intended the commission to strike between ensuring
that an applicant is financially qualified and the public interest
is protected, and the countervailing policy of allowing free entry
into the local exchange market and not erecting unreasonable,
artificial barriers to entry. The commission agrees that this pol-
icy should be articulated more clearly in the rule and, thus, the
rule now incorporates such a statement in subsection (a) relat-
ing to scope and purpose.
OPC commented that the commission should not allow an appli-
cant to rely upon a guaranty, as provided by proposed (e)(1)(F)
and (G), to satisfy the cash requirements established in the rule
to prove financial qualifications, because the commission has
no enforcement authority over the third party guarantor. The
commission notes that, in allowing an applicant to rely upon
the guaranty of a third party, the commission is attempting to
protect the public interest without erecting unnecessary barriers
to entry. The commission believes that the guaranty achieves
that objective because a consumer who has been wronged by
a certificated carrier could take legal action against the carrier,
and the guaranty may provide assets in the event the consumer
prevails. OPC is also concerned about allowing an applicant to
rely upon a guaranty provided by "any corporation, partnership,
or any other person or association," because, OPC contends,
"bad actors could set up shell entities for the sole purpose of
making bogus guarantees to demonstrate financial ability." The
commission agrees and has deleted that provision. OPC stated
that the proposal to allow applicants to demonstrate financial
qualifications with a guaranty is troublesome unless the com-
mission verifies that the guarantor has the financial ability to
make the guaranty. The commission agrees and has added a
provision requiring the applicant to provide information sufficient
to establish that the lender or guarantor possesses sufficient
cash or cash equivalents to fund the loan or guaranty.
SWBT commented that the Order on Certified Issues in com-
bined Docket Numbers 15445 and 15606, Applications of AT&T
Communications of the Southwest, Inc. and MCIMetro Access
Transmission Services for a Service Provider Certificate of Op-
erating Authority that upheld PURA95’s provision limiting SP-
COAs to entities with less than 6.0% of the total intrastate
switched access minutes of use, should be incorporated into
this rule. The commission notes that this provision is included
at (d)(1)(F).
OPC supports the inclusion of prior complaint and prior compli-
ance history in determining if an applicant is technically qual-
ified but notes that limiting this history to the applicant may
create an unintended loophole, because a person or entity with
a bad track record could start a new company to circumvent
the requirements of the rule. The commission agrees and has
amended the rule to include the prior complaint and compliance
history of applicant, applicant’s affiliates and predecessors in in-
terest, and shareholders or principals of applicant. For clarity
purposes, a definition of "affiliate" and "control" has been added.
SWBT commented that the certified issues decided in Docket
Number 16658, Applications of AT&T Communications of the
Southwest, Inc. and MCIMetro Access Transmission Services,
Inc. for Facilities-Based Certificates of Operating Authority,
should be codified into this rule. The commission notes that
the issues addressed in those dockets relate to waiver of
the build-out requirement in PURA95 §3.2531 and whether
a COA holder is precluded from purchasing SWBT’s flat-rate
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service. Pursuant to PURA95 §3.2531, waiver of the build-out
requirement is done on a case-by-case basis, and the decision
in the AT&T and MCIMetro Order on Certified Issues, as well as
the commission’s final order in both dockets, will be dispositive
on the issues addressed in those dockets without the necessity
of including them in this rule. The commission believes that
whether a COA holder is precluded from purchasing SWBT’s
flat-rate service or whether a COA holder may purchase such
service under the federal Telecommunications Act of 1996, 47
U.S.C. §§151 et seq., is not an appropriate issue to address at
the certification stage, which is the subject of this rule.
OPC commented that (c)(1)(J) is confusing and OPC does not
understand what is meant by "the ability of the exchange (not
the company) to support more than one service provider." The
commission notes first that this language is taken directly from
PURA95 §3.2531(e)(4). The commission has added language
to clarify that "the company" is the incumbent local exchange
company. The commission further notes that this section
applies to COA applications in an exchange of an incumbent
local telephone company serving fewer than 31,000 access
lines. The commission has begun Project Number 17619 to
further define what that provision, among others, requires and
it will not be addressed in this rule.
OPC commented that whether an SPCOA is able to meet
the commission’s quality of service standards has been an
issue in previous SPCOAs and should be addressed here.
The commission notes that a rule in Project Number 14960,
addressing the quality of service standards applicable to COAs
and SPCOAs, will be published before December, 1997 and
will therefore not be addressed in this project.
SWBT commented that the holding in the Order in Docket
Number 15810, Application of Masters Financial Services for
a Service Provider Certificate of Operating Authority, wherein
the commission restricted the geographic and service scope in
order to find that the applicant was financially and technically
qualified, should be incorporated into this rule. The commission
notes that both (c)(2) and (d)(2) of the rule allow the commission
to limit the geographic scope of an SPCOA or COA if, after
considering all the factors including technical and financial
qualifications, the commission determines that limiting the
geographic scope is in the public interest. The commission
further notes that an SPCOA applicant seeking to provide
facilities-based service needs to establish greater financial
qualifications under the rule than an applicant seeking to
provide resale only. Similarly, (c)(1)(C) and (d)(1)(C) allow
the commission to determine whether a COA or SPCOA
applicant is technically qualified by weighing the information
such as prior experience in the telecommunications or a related
industry; complaint history with the commission, other state
commissions, and the attorneys general in all states where
applicant is conducting business; whether applicant is able
to meet the commission’s quality of service standards; and
compliance with statutes and rules enforced by the Texas
Comptroller’s Office. The rule was drafted with the intent of
allowing the commission to balance all the factors set forth to
determine if a COA or SPCOA applicant is technically qualified
in order to protect the public interest by assuring a certain level
of technical qualifications without erecting unnecessary barriers
to entry.
SWBT commented that the affiliate issues addressed in Docket
Number 17025, Application of Time Warner Connect to Expand
the Service Territory of its Service Provider Certificate of
Operating Authority, should be incorporated into this rule. The
commission notes that no final order has been approved in
Docket Number 17025. The commission further notes Project
Number 17549 has been established to draft a rule on affiliate
issues; those issues, therefore, will not be addressed in this
rule.
The rule as published allowed an incorporated COA or SPCOA
holder to provide basic local exchange telephone service, basic
local telecommunications service, and switched access service
only in the corporate name, and not the assumed name, of the
corporation. The commission has revised (f)(1)(A) to allow a
corporation to be granted a certificate in its incorporated name
or its assumed name. The commission believed that, in order
to track the complaint record of COA or SPCOA holders, it
was necessary to limit a corporation to use of its corporate
name. The commission, however, believes that the original
objective can be achieved by allowing a COA or an SPCOA
holder to conduct business only in one name, the name in which
the commission grants the certificate. Therefore, (f)(1)(A) has
been changed to allow the commission to issue a corporation’s
certificate in either its corporate name or its assumed name.
Paragraph (1) was amended to state that "the commission shall
grant the certificate in only one name."
Time Warner commented that the commission lacks the author-
ity to approve, reject, or condition the sale, transfer, or lease
of an entity holding a COA or SPCOA. Time Warner suggested
that it would be reasonable to require commission approval of
the transfer of a COA or SPCOA. The commission disagrees
that the rule as published purports to give the commission the
ability to approve, reject, or condition the actual sale, transfer, or
lease of an entity holding a COA or SPCOA. Instead, the rule as
published delineates the commission’s authority to grant or deny
a COA or SPCOA to a non-certificated entity that is purchasing,
or merging with, a COA or SPCOA holder to the same extent
the commission has the power to grant or deny an initial appli-
cation for a COA or SPCOA by any other non-certificated entity.
The commission believes it has the duty to protect the public
against companies that are unable to meet the requirements the
legislature established for certification. The commission further
believes that it would be leaving a gap in the law if a company
that had been denied certification because it failed to meet the
standards could merely purchase a COA or SPCOA holder and
begin offering basic local exchange telephone service, basic
local telecommunications service, or switched access service.
The rule as published requires a person or entity granted a COA
or SPCOA to file an application to amend the COA or SPCOA
in order to "sell, transfer, or lease the entity holding the COA
or SPCOA" because the commission is endeavoring to clearly
state that the non-certificated company that acquired either the
certificate itself or the entity holding the certificate, must gain
commission approval to be a certificated provider. In the event
that, as Time Warner suggested, the acquiring non-certificated
company "has business plans which do not necessitate a certifi-
cate," the commission would note that in such an instance the
SPCOA or COA holder that is being acquired should relinquish
its certificate.
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Time Warner also commented that the rule implies that the sale,
transfer, or lease of a COA or SPCOA holder will necessitate a
transfer of the certificate even when the acquiring company is
already certified. The commission did not intend this section to
apply when both companies hold certificates that are identical in
geographic scope and scope of service. The commission has,
therefore, modified the rule to require commission approval of
the transfer of the COA or SPCOA whenever a certificate holder
is selling, merging, assigning, or leasing the certificate or its
company with a non-certificated company; a company holding
a different type of certificate, whether a COA, SPCOA, or
SPCOA reseller; or a COA or SPCOA holder whose certificate is
more limited in geographic scope than the acquiring or merging
company.
ACSEC supports the requirements in the rule relating to amend-
ments of a COA or SPCOA. ACSEC suggests that the rule also
incorporate notice to the affected 9-1-1 entity when the utility
seeks to increase its geographic scope, change its name, sell,
transfer or lease the certificate or entity holding the certificate,
or change the nature of the services provided from resale-only
to facilities. The commission agrees that such a change is in
the public interest and incorporates that requirement in the rule.
This new section is adopted under the Public Utility Regulatory
Act of 1995 (PURA95), Texas Revised Civil Statute Annotated,
Article 1446c-0, §1.101 (Vernon 1997), which provides the
Public Utility Commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and
jurisdiction, including rules of practice and procedure; and
specifically, PURA95, §3.2531 and §3.2532, which grant the
commission the authority to determine the criteria for financial
and technical qualifications of applicants for certificates of
operating authority and service provider certificates of operating
authority.
Cross Index to Statutes: PURA95, §§1.101, 3.2531 and
3.2532.
§23.38. Standards for Granting of Certificates of Operating Author-
ity and Service Provider Certificates of Operating Authority.
(a) Scope and purpose. This section applies to the certifica-
tion of persons and entities to provide basic local exchange telephone
service, basic local telecommunications service, and switched access
service as holders of certificates of operating authority and service
provider certificates of operating authority, established in §3.2531
and §3.2532 of the Public Utility Regulatory Act of 1995 (PURA95),
Texas Revised Civil Statutes Annotated, Article 1446c-0 (Vernon
1997). Through this section, the commission strives to protect the
public interest against entities that are not qualified to provide ba-
sic local exchange telephone service, basic local telecommunications
service, and switched access service, while also encouraging the de-
velopment of a competitive marketplace for local exchange telecom-
munications services that is free of unreasonable barriers to entry that
restrict or impede the development of a market that will provide con-
sumers with the best services at the lowest cost.
(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.
(1) Affiliate - Any entity that, directly or indirectly, owns
or controls, is owned or controlled by, or is under common ownership
or control with a company that applies for a certificate of operating
authority or a service provider certificate of operating authority under
this section.
(2) Assumed name - Has the meaning assigned by Texas
Business & Commerce Code, §36.10.
(3) Capitalization - Long-term debt plus total equity.
(4) Capital expenditures - The expenditures for assets that
have a useful life greater than one year.
(5) COA - Certificate of operating authority.
(6) Control - The ability to exercise substantial influence
over the policies and actions of another.
(7) Corporate name - Has the meaning assigned by Texas
Business Corporation Act, Article §2.05.
(8) Geographic scope - The geographic area in which the
holder of a COA or an SPCOA is authorized to provide service.
(9) Incumbent local exchange company (ILEC) - Has the
meaning assigned by PURA95, §3.002(3).
(10) SPCOA reseller - A holder of a service provider cer-
tificate of operating authority that uses only resold telecommunica-
tions services provided by an ILEC or a COA or SPCOA holder.
(11) Return on assets - After-tax net operating income
divided by total assets.
(12) SPCOA - Service provider certificate of operating
authority.
(13) Telecommunications facilities - Conduits, ducts,
poles, wires, cables, end-office switches, telecommunications circuit
equipment, telecommunications signaling systems, and telecommu-
nications transmission facilities used to provide basic local exchange
telephone service, basic local telecommunications service, and
switched access service.
(14) Working capital requirements - The additional capital
required to fund the increased level of accounts receivable necessary
to provide the proposed telecommunications service.
(c) Standards for granting certification to COA applicants.
(1) The commission shall consider the factors listed in
subparagraphs (A)-(F) of this paragraph in deciding whether to
grant a COA to an applicant proposing to serve an exchange of an
ILEC serving more than 31,000 access lines. The commission shall
consider the factors listed in subparagraphs (A)-(J) of this paragraph
in deciding whether to grant a COA to an applicant proposing to
serve an exchange of an ILEC serving fewer than 31,000 access
lines. However, the commission may not, before September 1, 1998,
grant a COA for service in an exchange of an ILEC serving fewer
than 31,000 access lines.
(A) Whether the applicant has satisfactorily provided
all of the information required in the Application for a Certificate of
Operating Authority.
(B) Whether the applicant is financially qualified. To
prove financial qualification as a COA, an applicant shall provide
evidence sufficient to establish that:
(i) applicant possesses the greater of $100,000 cash
or cash equivalent or sufficient cash or cash equivalent to meet start
up expenses, working capital requirements and capital expenditures,
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liquid and readily available to meet the applicant’s startup expenses,
working capital requirements and capital expenditures for the first
two years of Texas operations; or
(ii) applicant is an established business entity and is
able to demonstrate evidence of profitability in existing operations for
two years preceding the date of application by submitting a balance
sheet and income statement audited or reviewed by a certified public
accountant establishing all of the following:
(I) a long-term debt to capitalization ratio of less
than 60%;
(II) a return-on-assets ratio of at least 10%; and,
(III) the greater of $50,000 cash or cash equiv-
alent or sufficient cash or cash equivalent to meet startup expenses,
working capital requirements and capital expenditures, liquid and
readily available to meet the applicant’s startup expenses, working
capital requirements and capital expenditures for a minimum of the
first two years of Texas operations.
(C) Whether the applicant is technically qualified.
The commission shall determine whether an applicant possesses
sufficient technical qualifications to be awarded a COA based upon
a review of the following information.
(i) Prior experience by the applicant or one or more
of the applicant’s principals or employees in the telecommunications
industry or a related industry.
(ii) Any complaint history regarding the applicant,
applicant’s affiliates, predecessors in interest, shareholders, and
principals on file at the Public Utility Commission of Texas.
(iii) Any complaint history regarding the applicant,
applicant’s affiliates, predecessors in interest, shareholders, and prin-
cipals with Public Utility Commissions or Public Service Commis-
sions in other states where the applicant is doing business.
(iv) Any complaint history regarding the applicant,
applicant’s affiliates, predecessors in interest, shareholders, and
principals on file with the Office of the Texas Attorney General and
the Attorney General in other states where the applicant is doing
business.
(v) The compliance record of the applicant, appli-
cant’s affiliates, predecessors in interest, shareholders, and principals
at the Texas Comptroller’s Office.
(vi) The compliance record of the applicant, appli-
cant’s affiliates, predecessors in interest, shareholders, and principals
at the Public Utility Commission of Texas.
(D) Whether the applicant is able to meet the com-
mission’s quality of service standards.
(E) Whether certification of the applicant is in the
public interest.
(F) Whether the applicant’s build-out plan pursuant
to PURA95, §3.2531(c) and (d) is adequate.
(G) The effect of granting the certificate on any public
utility already serving the area and on the utility’s customers.
(H) The existing utility’s ability to provide adequate
service at reasonable rates.
(I) The impact on the existing utility’s ability as the
provider of last resort.
(J) The ability of the exchange (not the incumbent
local exchange company) to support more than one service provider.
(2) If, after considering the factors in this subsection,
the commission finds it to be in the public interest to do so, the
commission may limit the geographic scope of the COA.
(d) Standards for granting certification to SPCOA applicants.
(1) The commission shall consider the following factors
in deciding whether to grant an SPCOA:
(A) Whether the applicant has satisfactorily provided
all of the information required in the Application for a Service
Provider Certificate of Operating Authority.
(B) Whether the applicant is financially qualified as
an SPCOA or whether applicant should be restricted to an SPCOA
reseller. To prove financial qualifications as an SPCOA, applicant
shall meet the standards set forth in subsection (c)(1)(B) of this
section. To prove financial qualifications as an SPCOA reseller, an
applicant shall provide evidence sufficient to establish that:
(i) applicant possesses the greater of $25,000 cash
or cash equivalent or sufficient cash or cash equivalent to meet startup
expenses, working capital requirements and capital expenditures,
liquid and readily available to meet the applicant’s startup expenses,
working capital requirements and capital expenditures for the first
year of Texas operations; or
(ii) applicant is an established business entity and is
able to demonstrate evidence of profitability in existing operations for
two years preceding the date of application by submitting a balance
sheet and income statement audited or reviewed by a certified public
accountant establishing all of the following:
(I) a long-term debt to capitalization ratio of less
than 60%;
(II) a return-on-assets ratio of at least 10%; and,
(III) the greater of $10,000 cash or cash equiv-
alent or sufficient cash or cash equivalent to meet startup expenses,
working capital requirements and capital expenditures, liquid and
readily available to meet the applicant’s startup expenses, working
capital requirements and capital expenditures for the first year of
Texas operations.
(C) Whether the applicant is technically qualified.
The commission shall determine whether an applicant possesses
sufficient technical qualifications to be awarded an SPCOA or
whether applicant should be restricted to an SPCOA reseller based
upon a review of the following information.
(i) Prior experience by the applicant or one or more
of the applicant’s principals or employees in the telecommunications
industry or a related industry.
(ii) Any complaint history regarding the applicant,
applicant’s affiliates, predecessors in interest, shareholders, and
principals on file at the Public Utility Commission of Texas.
(iii) Any complaint history regarding the applicant,
applicant’s affiliates, predecessors in interest, shareholders, and prin-
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cipals with Public Utility Commissions or Public Service Commis-
sions in other states where applicant is doing business.
(iv) Any complaint history regarding the applicant,
applicant’s affiliates, predecessors in interest, shareholders, and
principals on file with the Office of the Texas Attorney General and
the Attorney General in other states where applicant is doing business.
(v) The compliance record of the applicant, appli-
cant’s affiliates, predecessors in interest, shareholders, and principals
at the Texas Comptroller’s Office.
(vi) The compliance record of the applicant, appli-
cant’s affiliates, predecessors in interest, shareholders, and principals
at the Public Utility Commission of Texas.
(D) Whether the applicant is able to meet the com-
mission’s quality of service standards.
(E) Whether certification of the applicant is in the
public interest.
(F) Whether the applicant, together with affiliates, had
in excess of 6.0% of the total intrastate switched access minutes of
use as measured by the most recent 12-month period preceding the
filing of the application for which data is available.
(2) If, after considering the factors in this subsection,
the commission finds it to be in the public interest to do so, the
commission may limit the geographic scope of the SPCOA.
(e) Financial instruments that will meet the cash requirements
established in this rule.
(1) Applicants for COAs or SPCOAs shall be permitted
to use any of the financial instruments set out in subparagraphs (A)-
(F) of this paragraph to satisfy the cash requirements established in
this rule to prove financial qualification.
(A) Cash or cash equivalent, including cashier’s check
or sight draft.
(B) A certificate of deposit with a bank or other
financial institution.
(C) A letter of credit issued by a bank or other
financial institution, irrevocable for a period of at least 12 months
beyond certification of the applicant by the commission.
(D) A line of credit or other loan, issued by a bank
or other financial institution, irrevocable for a period of at least 12
months beyond certification of the applicant by the commission and
payable on an interest-only basis for the same period.
(E) A loan issued by a subsidiary or affiliate of ap-
plicant, or a corporation holding controlling interest in the applicant,
irrevocable for a period of at least 12 months beyond certification
of the applicant by the commission, and payable on an interest-only
basis for the same period.
(F) A guaranty issued by a shareholder or principal
of applicant, a subsidiary or affiliate of applicant, or a corporation
holding controlling interest in the applicant, irrevocable for a period
of at least 12 months beyond the certification of the applicant by the
commission.
(2) To the extent that the applicant relies upon a loan or
guaranty provided in paragraph (1)(E) or (F) of this subsection, the
applicant shall provide evidence sufficient to establish that the lender
or guarantor possesses sufficient cash or cash equivalent to fund the
loan or guaranty.
(3) All cash and instruments listed in subparagraphs (A)-
(F) of this subsection shall be unencumbered by pledges as collateral
and shall be subject to verification and review by the commission
prior to certification of the applicant and for a period of 12 months
beyond the date of certification of the applicant by the commission.
Failure to comply with this requirement may void an applicant’s
certification or result in such other action as the commission deems
in the public interest, including, but not limited to, assessment of
reasonable penalties and all other available remedies under PURA95.
(f) Name on certificates.
(1) All basic local exchange telephone service, basic local
telecommunications service, and switched access service provided
under a COA or SPCOA shall be provided in the name under which
certification was granted by the commission. The commission shall
grant the certificate in only one name.
(A) If the applicant is a corporation, the commission
shall issue the certificate in the corporate or assumed name of the
applicant.
(B) If the applicant is an unincorporated business
entity or an individual, the commission shall issue the certificate in
the assumed name of the entity or the individual.
(2) The holder of a COA or SPCOA may request com-
mission approval to change the name on the certificate by filing an
application to amend its certificate with the commission.
(g) Amendment of COA or SPCOA.
(1) A person or entity granted a COA or an SPCOA by
the commission shall be required to file an application to amend the
COA or an SPCOA on a commission approved form in order to:
(A) change the corporate name or assumed name of
the certificate holder;
(B) change the geographic scope of the COA or
SPCOA;
(C) sell, transfer, assign, or lease the COA or the
SPCOA or sell, transfer, or lease the entity holding the COA or the
SPCOA if:
(i) a COA or SPCOA holder is selling, merging,
assigning, or leasing the certificate or the entity holding the certificate
to a non- certificated company;
(ii) a COA holder or an SPCOA holder is selling,
merging, assigning, or leasing the certificate or the entity holding the
certificate to an SPCOA reseller; or
(iii) a COA or SPCOA holder is selling, merging,
assigning, or leasing the certificate or the entity holding the certificate
to a COA or SPCOA holder whose certificate is more limited in
geographic scope than the acquiring or merging company.
(D) remove the resale-only restriction on an SPCOA
reseller certificate.
(2) If a COA holder sells, merges, assigns, or leases its
certificate or the entity holding the certificate to an SPCOA holder
with an identical geographic scope, the surviving entity shall hold a
COA certificate and shall have all the obligations of a COA holder
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set forth under state and federal law; the surviving entity shall also
notify the commission within 30 days of the sale, merger, assignment,
or lease.
(3) If the application to amend is for a name change of
the certificate holder and is not a sale, transfer, assignment, or lease
of the COA or the SPCOA or a sale, transfer, or lease of the entity
holding the COA or the SPCOA, applicant will be required to provide
a general description of the applicant, including the following:
(A) Legal name and all assumed names of the entity
to which the commission issued the certificate.
(B) All other assumed names, if any, under which the
certificate holder does business.
(C) Certificate number of the COA or SPCOA.
(D) Address and telephone number of the principal
office of certificate holder.
(E) Name, address, and office location of each partner,
officer, and the five largest shareholders of certificate holder.
(F) Proposed amendment to legal name or assumed
name of certificate holder.
(4) If the application to amend requests the changes set
forth in this subsection, paragraph (1), subparagraphs (B), (C) or (D),
the commission shall consider the factors set forth in subsections
(c) and (d) of this section in determining whether to approve the
amendment to the certificate.
(5) No later than five days after filing an application
to amend, the applicant shall notify the Advisory Commission on
State Emergency Communications and all affected 9-1-1 entities by
providing a copy of the application to amend.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Public Utility Commission of Texas
Effective date: July 23, 1997
Proposal publication date: January 31, 1997
For further information, please call: (512) 936–7308
♦ ♦ ♦
TITLE 25. HEALTH SERVICES
Part I. Texas Department of Health
Chapter 29. Purchased Health Services
Subchapter L. General Administration
25 TAC §29.1126
On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits for adoption an amendment to
§29.1126, concerning in-home total parenteral hyperalimenta-
tion services provided to Medicaid recipients. The amendment
is adopted without changes to the proposed text as published
in the April 11, 1997, issue of the Texas Register (22 TexReg
3376), and therefore the section will not be republished.
The amendment will allow enteral solutions and services as
an optional treatment service to Medicaid recipients eligible
for total parenteral hyperalimentation. The amendment also
establishes benefits and limitations for covered enteral services,
defines eligibility requirements and reimbursement methodology
for enteral services.
No comments were received on the proposal during the com-
ment period.
This section is adopted under the Human Resources Code,
§32.021 and Government Code, §531.021, which provide the
Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.




Texas Department of Health
Effective date: July 22, 1997
Proposal publication date: April 11, 1997
For further information, please call: (512) 458–7236
♦ ♦ ♦
Chapter 115. Home and Community Support
Services Agencies
The Texas Department of Health (department) adopts amend-
ments to §§115.1, 115.2, 115.13-115.15, 115.22-115.28,
115.51-115.54, and 115.61-115.62; the repeal of §§115.4-
115.7, 115.11, 115.12, and 115.21; and new §§115.11,
115.12, 115.16, 115.21, 115.71, and 115.72 concerning the
licensing of home and community support services agencies
(HCSSAs). Sections 115.2, 115.11, 115.12, 115.13, 115.14,
115.15, 115.16, 115.21, 115.22, 115.24, 115.25, 115.26,
115.27, 115.51, 115.52 and 115.54 are adopted with changes
to the proposed text as published in the March 14, 1997, issue
of the Texas Register (22 TexReg 2678). Sections 115.1,
115.23, 115.28, 115.53, 115.61, 115.62, 115.71, and 115.72
are adopted without changes and will not be republished.
The repeals are adopted without change, and will not be
republished.
The amended sections cover purpose, definitions, change of
ownership or services, application and issuance of branch of-
fice license, application and issuance of an alternate delivery
site license, standards for licensed home health services, stan-
dards for licensed and certified home health services, stan-
dards for home dialysis designation, standards for hospice ser-
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vices, standards for personal assistance services, standards
for branch offices, standards for alternate delivery sites, sur-
vey procedures, enforcement action, complaints, criminal his-
tory checks, home health aides, and home health medication
aides. The repealed sections cover exemptions, unregulated
agencies, Home and Community Support Services (HCSS) Ad-
visory Committee, Texas Department of Health/Board of Nurse
Examiners for the State of Texas Memorandum of Understand-
ing (TDH/BNE MOU) Advisory Committee, application and is-
suance of temporary license for first-time applicants (unreg-
ulated agencies, new agencies, and certain relocations), is-
suance and renewal of annual license, and licensure require-
ments and standards for all home and community support ser-
vices agencies (HCSSAs). The new sections cover applica-
tion and issuance of initial license; issuance and renewal of
license; time periods for processing and issuing a license; li-
censure requirements and standards for agencies providing li-
censed home health, licensed and certified home health, or hos-
pice services; HCSS Advisory Committee; and TDH/BNE MOU
Advisory Committee. New §§115.11, 115.12, 115.21, 115.71,
and 115.72 contain new and existing text replacing repealed
§§115.6, 115.7, 115.11, 115.12, and 115.21. New §115.16
contains new text specific to time periods for processing HC-
SSA license applications.
The final rules are the collaborative product of the HCSS Ad-
visory Committee, Informal Task Force for Home and Com-
munity Support Services Agencies (Informal Task Force), de-
partment staff, and the state agencies involved in developing
the memoranda of understanding specified in the Health and
Safety Code, §142.009(k) and §142.016. The department rec-
ognizes one commenter’s concern that representatives from the
Texas Department of Mental Health and Mental Retardation’s
(TXMHMR) home and community-based services (HCS) and
home and community-based services - Omnibus Budget Recon-
ciliation Act (HCS-OBRA) programs and the Texas Department
of Human Services’ (TDHS) community living assistance and
support services (CLASS) program did not hold appointment
to the Informal Task Force. The department opted for mem-
bership on the Task Force to include provider representation;
however, TXMHMR and TDHS did participate in the develop-
ment of the final rules through attendance at the Task Force
meetings and the department’s regular solicitation of input and
comments from these state agencies. Other state agencies in-
cluded in this process were the Health and Human Services
Commission, Board of Nurse Examiners for the State of Texas,
Texas Commission for the Blind, Texas Rehabilitation Commis-
sion, and Texas Department of Protective and Regulatory Ser-
vices. Except for §115.21, the rules will become effective on
October 1, 1997, in order to allow the department to conduct
surveyor orientation and training on implementation of the rules.
Section 115.21 will become effective August 1, 1997; however,
all subsections in §115.21 except for subsection (e)(1) will not
be enforced until October 1, 1997.
At their meeting on May 28, 1997, the Home and Community
Support Services Advisory Committee approved the final rules
and recommended an earlier effective date for §115.21(e)(1)
relating to physician direction of psychoactive treatments. The
change to §115.21(e)(1) allows any physician to direct psy-
choactive treatments, relieving HCSSAs from the current oner-
ous requirement that psychoactive treatments be provided un-
der the direction of a psychiatrist. The rule was changed to
recognize that many areas in Texas do not have access to a
psychiatrist, and therefore would be denied psychoactive treat-
ment under the current rule language. The department added
a new subsection (g) to §115.21 explaining that the section is
effective date August 1, 1997, but that the department will be-
gin enforcing all subsections in §115.21 other than subsection
(e)(1) on October 1, 1997.
Specifically, the amendment to §115.1 clarifies that the rules
are in addition to any requirements of private or public fund-
ing sources and that an HCSSA is responsible for research-
ing the availability of such funding sources. The amendment to
§115.2 clarifies or adds to the definitions of "administrative sup-
port site," "alternate delivery site," "assistance with medication
or treatment regimen," "branch office," "client," "dietitian," "direc-
tor," "functional need," "licensed vocational nurse," "medication
list," "occupational therapist," "personal assistance services,"
"physical therapist," "practitioner," "psychoactive treatment,"
"registered nurse," "respiratory therapist," "social worker," and
"speech-language pathologist." New definitions include "ad-
vanced practice nurse," "audiologist," "notarized copy," "nutri-
tional counseling," "physician assistant," "physician delegated
tasks," "registered nurse delegation," "service area," "supervis-
ing nurse," and "survey." As a result of public comment, the de-
partment has amended the proposed definitions for "nutritional
counseling" and "social worker"; the reasons for the changes
are more specifically addressed in the summary of comments
concerning the definitions.
The amendment to §115.13 clarifies existing language, changes
the time frame a new owner is required to submit a change of
ownership application to the department, requires a new owner
to notify the department of the effective date of the change of
ownership, and requires a new owner to submit a notarized
affidavit that the previous owner agrees with the change of
ownership and a copy of the documents filed with the secretary
of state (for a corporation) or the sales agreement (for other
business entities). Changes to the proposed text were made
in §115.13(a)(1)(C), §115.13(c)(1) and (2), and §115.13(d) for
clarification purposes and are more specifically addressed in
the summary of comments.
The amendments to §115.14 and §115.15 clarify the applica-
tion process for a branch office and an alternate delivery site.
Changes to the proposed text in §115.14(e)(3), §115.14(l), and
§115.15(e)(3) were made to correct a grammatical error. A
change to the proposed text in §115.15(j) was made for con-
sistency and clarification. These changes are more specifically
addressed in the summary of comments.
The amendment to §115.22 includes new language for clarifi-
cation purposes and some existing text in current §115.22 was
relocated to §115.21 and §115.26. The changes made to the
proposed text are in §115.22(b)(2)(A), and §115.22(b)(6) and
(7); the changes are more specifically addressed in the sum-
mary of comments.
The amendment to §115.23 is for clarification purposes. There
were no additional changes to the text as proposed.
The amendment to §115.24 includes clarifying language;
deletes provisions relating to dialysis technicians; expands
provisions for hepatitis B screening and vaccination of clients
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and staff; changes the qualifications of the medical director
of a home dialysis provider to mirror those of a licensed end
stage renal disease facility; changes the qualifications of a
registered nurse performing an initial assessment of a client
for home dialysis and supervising the provision of dialysis
in the home setting; sets qualifications of a licensed nurse
providing dialysis services in the home setting; establishes
provisions for preventive maintenance of dialysis equipment
used by clients; and adds provisions for reuse of dialyzers, if
practiced. There are presently three licensed HCSSAs with
the home dialysis designation, none of which utilize dialysis
technicians. The change to the proposed text in §115.24(p)(2)
was for consistency in response to comments; other changes
in §115.24 were to correct errors in form and style, punctuation
and grammar; these changes are more specifically addressed
in the summary of comments.
The amendment to §115.25 include clarifying language; pro-
visions that a comprehensive assessment be performed for
each client to identify the client’s needs for hospice care, in-
cluding palliation and management of a terminal illness, and
medical, nursing, social, emotional, and spiritual care; provi-
sions relating to a hospice client’s rights; and provisions re-
lating to an inpatient hospice’s development of a quality as-
sessment and performance improvement program. Changes to
the proposed text were made in §115.25(g)(2), §115.25(j)(9),
§115.25(r), §115.25(s), and §115.25(t)(4); the reasons for the
changes are more specifically addressed in the summary of
comments.
The amendment to §115.26 includes clarifying language; re-
quirements that an HCSSA providing personal assistance ser-
vices establish a service area; qualifications for an adminis-
trator of an HCSSA providing personal assistance services;
requirements for client records; qualifications for a supervi-
sor of personal assistance services; provisions describing re-
quired policies; and provisions implementing the memorandum
of understanding between the Texas Department of Health and
the Board of Nurse Examiners relating to feeding and med-
ication administration via a permanently placed gastrostomy
tube in a respite situation. Changes to the proposed text were
made in §115.26(a), §115.26(h)(3)(A) and (B), 115.26(i)(3)(A),
§115.26(j)(3) and §115.26(k). New paragraph (6) was added
to §115.26(g). The changes are more specifically addressed in
the summary of comments.
The amendment to §115.27 clarifies eligibility requirements for
the establishment and supervision of a branch office. Changes
to the proposed text were made in §115.27(b) and (g) as
a result of comments and are specifically addressed in the
summary of comments. The amendment to §115.28 clarifies
eligibility requirements for the establishment and supervision of
an alternate delivery site; no changes were made to the text as
proposed.
The amendment to §115.51 clarifies the department’s and an
HCSSA’s responsibilities in the survey process, including cer-
tain exclusions from the 18-month and 36-month survey cycle;
an HCSSA’s responsibility to submit a plan of correction; and
an HCSSA’s request that the department reconsider deficien-
cies cited during a survey. Changes to the proposed text were
made in §115.51(a)(3), §115.51(c)(1) and (2), §115.51(g)(6),
§115.51(h)(2), §115.51(l), and §115.51(o) and are explained in
the summary of comments.
The amendment to §115.52 clarifies the department’s en-
forcement action process and an HCSSA’s responsibilities in
this process. Changes to the proposed text were made in
§115.52(a), §115.52(I), and §115.52(k) as a result of comments
and are specifically explained in the summary of comments.
The amendment to §115.53 reflects the correct address for
registering complaints against an agency. No changes were
made to the text as proposed.
The amendment to §115.54 implements changes to the Health
and Safety Code, Chapter 250, relating to criminal history
checks of unlicensed personnel. One minor change was made
to the proposed text in §115.54(b) for clarification; the word
"and" was inserted after the word "employment."
The amendments to §115.61 and §115.62 are for clarification
purposes and change the time period a medication aide permit
holder or program may request a hearing relating to a proposed
enforcement action against the medication aide or program. No
changes were made to the text as proposed.
Section 115.4 is being repealed because it duplicates language
in the Health and Safety Code, §142.003 relating to exemptions
and it is not necessary to repeat as a rule. Section 115.5
relating to application procedures is being repealed because it is
covered in the Health and Safety Code, §142.002 and §142.009
and it is not necessary to repeat as a rule.
New §115.11 replaces repealed §115.11 relating to application
procedures. New §115.11 provides for the issuance of an ini-
tial license valid for 12 months unless suspended, revoked, or
denied and contains new provisions requiring an HCSSA to es-
tablish a service area. Further, the new section requires an
applicant for an initial HCSSA license to submit with the ap-
plication form the names and titles of management personnel;
submit a curriculum vitae for the supervising nurse (if the HC-
SSA provides skilled services) and the administrator; consider
and submit a longer history of certain events concerning the ap-
plicant and the applicant’s affiliates and managers; have avail-
able and ready for review at the time of the initial survey a list
of the HCSSAs clients and the client record for each client ad-
mitted during the licensing period prior to survey; and assure
that the administrator and supervising nurse or designee(s) are
present at the entrance conference, available during the sur-
vey, and present at the exit conference. In addition, clarify-
ing language was added describing the initial license applica-
tion process and the HCSSA’s responsibilities in the initial ap-
plication process. Changes to the proposed text were made
in §115.11(g)(1), §115.11(g)(2)(B), (g)(2)(k)(iv), (g)(2)(O)(I) and
(g)(2)(Q), §115.11(I)(2), §115.11(j)(2), and §115.11(k)(2) and
(3) for the reasons described in the department’s summary of
comments.
New §115.12 replaces repealed §115.12 concerning the re-
newal application process. New §115.12 clarifies an HCSSA’s
responsibilities in the renewal application process. Changes
to the proposed text were made in §115.12(a)(3) and (5) and
§115.12(b)(2)(C)(I) and (E) for the reasons described in the de-
partment’s summary of comments.
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New §115.16 establishes time periods for processing and
issuing an HCSSA license in Chapter 115. Presently, time
periods for processing HCSSA license applications are covered
in 25 TAC, §113.2 relating to special health services permits,
which includes time periods for processing license applications
for ambulatory surgical centers, birthing centers, and abortion
facilities in addition to HCSSAs. The time periods in §115.16
are the same as is described in current §113.2. Changes to the
proposed text were made in §115.16(a)(1) and §115.16(b)(1) for
clarification purposes as specifically stated in the summary of
comments.
New §115.21 replaces the repealed §115.21 concerning
licensure requirements and standards. New §115.21 contains
new and existing text, and was renamed to apply to HCSSAs
providing licensed home health, licensed and certified home
health, and hospice services. Section 115.21 no longer
contains provisions applicable to an HCSSA providing personal
assistance services. Requirements presently in §115.21
which are applicable to HCSSAs providing personal assis-
tance services were moved to §115.26 (relating to personal
assistance services). New provisions of §115.21 include
requirements that an HCSSA establish a service area which
is adequately staffed and supervised; investigate complaints
filed by its clients concerning treatment or respect for property;
provide its clients with information relating to supervision
of services provided, advance directives, durable power of
attorney for health care, and out-of-hospital do-not-resuscitate
(DNR) orders; and meet payroll obligations. Further, the new
requirements in §115.21 describe an HCSSA’s responsibilities
when transferring or discharging a client and when accept-
ing physician delegation; increase the qualifications for an
administrator; establish qualifications for a supervising nurse;
and allow psychoactive treatments to be provided under the
direction of any physician (presently, the requirement is that
psychoactive treatments be provided under the direction of a
psychiatrist) . Existing text was reorganized for clarification
purposes and better readability. Changes to the proposed
text were made to §115.21(b)(1)(B), §115.21(b)(2)(G)(ii),
§115.21(b)(3)(B)(I)(III), §115.21(b)(3)(C)(v), §115.21(b)(4)(A)
and (b)(4)(I)(iv), §115.21(b)(5)(C), §115.21(c)(8), §115.21(d)(2),
§115.21(f)(7) and §115.21(f)(12). New §115.21(g) was added
for the reason previously explained in this preamble. Reasons
for the other changes are explained in the department’s
summary of comments.
New §115.71 relating to Home and Community Support Ser-
vices Advisory Committee contains existing text currently in
§115.6 which is being repealed. New §115.72 relating to Texas
Department of Health/Board of Nurse Examiners for the State
of Texas Memorandum of Understanding contains existing text
currently in §115.7 which is being repealed. No changes were
made to the text as proposed.
The rules as adopted will result in increased quality of care for
clients receiving home and community support services through
increased qualifications for the administrator and supervising
nurse; the provision of more information to the department by an
HCSSA applicant relating to background (e.g., felony criminal
convictions) so that the department is in a better position to
identify "bad actors" prior to issuing a license; and a clearer
understanding for an HCSSA of the application requirements,
the survey process, and its responsibilities to the clients served.
In certain instances, the standards were strengthened to better
protect the health and safety of clients of HCSSAs.
The following is the summary of comments concerning the
proposed rules. The department’s response and any resulting
change(s) follows each comment.
Comment: Concerning the proposed preamble, one commenter
stated that the process used in developing the rules was not as
inclusive as described and added that representatives from the
HCS, HCS - OBRA, and CLASS programs were not appointed
to the Informal Home and Community Support Services Agency
Task Force (task force). The commenter further stated that
any efforts to obtain representation on the task force were
ignored by department staff and that efforts to communicate the
commenter’s concerns have been difficult with "no real avenue"
for participation in the process or to assist in developing the
rules. The commenter claimed that the resulting proposed
rules are of no added value or benefit to the individuals
served by the previously mentioned programs. The commenter
also suggested that the fiscal impact statement be reviewed,
citing that providers of HCS and CLASS services and the
state agencies administering these programs will significantly
be affected. The commenter did not provide more specific
information to support the comment.
Response: The department disagrees. The department so-
licited and received much participation and feedback from the
HCS, HCS-OBRA, and CLASS program staff. In addition, the
department provided as requested notices to and copies of all
agendas and working drafts of the rules to representatives of
three providers of HCS and HCS-OBRA services and one ma-
jor personal assistance services provider association. Neither
the department nor the task force restricted participation by any
interested party. All meetings of the task force and the HCSS
Advisory Committee were posted as open meetings in accor-
dance with the Government Code, Chapter 551.
Comment: Concerning the rules in general, one commenter
recommended the rules include language: that is specific to
the developmental needs of children; that requires nursing as-
sessments of pediatric clients include a developmental assess-
ment; that requires agencies include the developmental needs
of children and families into the plan of care and health care
delivery; that establishes minimum educational and experien-
tial requirements in pediatrics for all registered nurses provid-
ing direct care or supervision; that requires agencies providing
care to pediatric clients to also have written policies and proce-
dures for ensuring the qualifications and training of unlicensed
personnel in the care of children (including normal growth and
development); that requires that agencies have written policies
and procedures relating to the reporting of child abuse or ne-
glect; that requires agencies to perform criminal history checks
on all caregivers who provide services to pediatric clients; that
requires the HCSS Advisory Committee to have representation
for children with special health care needs and their families;
to define the term "adequate;" to require that all clients or their
families affected by program or administrative changes within
an agency be informed of these changes via adequate notice;
to require that all surveys include a sample of pediatric clients
if pediatric clients are served by an agency; and to require an
agency notify prospective clients of any limitations relating to
22 TexReg 6576 July 15, 1997 Texas Register
the availability of services, including but not limited to the hours
the licensee is staffed during a given shift.
Response: The department agrees that children have special
developmental needs and that agencies choosing to care for
children must consider these needs when providing home and
community support services to children. The commenter’s
suggestions will be considered during the next revision of the
rules.
Comment: Concerning the rules in general, one commenter
expressed opposition to the rules as proposed. The commenter
stated that House Bill (HB) 1551, 73rd Legislature, 1993, did not
intend to replace with a medical model approach the "current
best practices" of state agency programs (e.g., TXMHMR’s HCS
and HCS-OBRA and TDHS’s Intermediate Care Facility for the
Mentally Retarded and CLASS programs). The commenter
added that a misapplication of HB 1551 has occurred resulting
in a contradiction of certain tenets for outcome-oriented support
services inherent in these programs. The commenter did not
specify sections of the rules reflecting misapplication of HB
1551.
Response: The department disagrees that a misapplication has
occurred in implementing HB 1551. Section 115.26 conforms
with the Health and Safety Code, §142.001(20) and §142.021
and other applicable state laws governing the provision of
health-related services. The department believes that the
memoranda of understanding with TXMHMR, TDHS, Texas
Department of Protective and Regulatory Services, Texas
Department on Aging, Texas Rehabilitation Commission, and
Texas Commission for the Blind addresses the department’s
coordination with other state agency programs.
Comment: Concerning the definition of "applicant" in §115.2,
three commenters stated the department’s intent in §115.51
to prevent owners of agencies who have had revocation of a
license from opening another agency under the same ownership
may not be prevented if the agency is either a non-profit or a
for-profit corporation. Two of the commenters recommended
legal review of the definition to be sure that enforcement action
will be effective in the case of non-profit or for-profit corporate
ownership.
Response: The department appreciates the commenter’s con-
cern, but believes the definition of the term "applicant" is suffi-
ciently stated as written to cover the opening of another agency
under the same corporate ownership as an agency whose li-
cense was revoked. In such a case, the department will be
able to consider enforcement action (e.g. denial of the license).
No change was made.
Comment: Concerning the definition of "assistance with medi-
cation or treatment regimen" in §115.2, one commenter stated
that while the amendment is intended to clarify the definition for
functionally limited, cognitively able persons, it may be inter-
preted in a way that will discriminate against groups of people
who do not match that description, e.g. cognitively dysfunc-
tional, but functionally unlimited. The commenter recommended
that the statement "unless the client has the cognitive ability to
direct...." be omitted in order to make absolutely clear that the
exception for a functionally limited person is not interpreted as
a part of the definition and recommended clarifying language.
Response: The department disagrees that the definition needs
clarification and believes the definition is clearly stated as
written. No change was made.
Comment: Concerning the definition of "functional need" in
§115.2, two commenters stated they could not locate where
the term is used in the rules and that the terms functional
need or disability are in common usage and do not require
further definition. The commenter recommended the definition
be deleted as unnecessary.
Response: The department disagrees that the definition be
deleted as the term "functional need" appears in §115.26(f).
No change was made.
Comment: Concerning the definition of "nutritional counseling"
in §115.2, one commenter recommended subparagraph (C)
include "practitioner, as defined in this section" in order to
expand who the dietitian could take orders from. Three other
commenters suggested replacing the word "groups" with the
word "families" in the first sentence of definition. These
three commenters also believed the definition is too detailed,
too prescriptive, and is not appropriate as a definition or for
inclusion elsewhere in the rules and recommended deletion of
the last sentence of the definition and subparagraphs (A)-(E).
Response: The department agrees to replace the word "groups"
with the word "families" and to add "or practitioner" to subpara-
graph (C) as suggested, and has made this change. The de-
partment disagrees that the definition is too detailed or prescrip-
tive. The department believes such a definition is necessary in
order to be clear what is meant by the home health service
"nutritional counseling." The provision of this service requires a
home and community support services agency license. Sub-
paragraphs (A)-(E) were not deleted.
Comment: Concerning the definition of "service area" in §115.2
and its use in the rules, at §115.11(g)(2)(B), one commenter
stated the rules do not adequately specify how a service area
is designated or if there are any limitations or guidelines on the
designation of service area. The commenter questioned if an
agency can designate the State of Texas as its service area.
Response: The department disagrees that the definition of "ser-
vice area" should be narrowed. The department believes that
each agency is responsible for determining the size and configu-
ration of their service area. The limitations in establishing a ser-
vice area would be determined by the location of the agency’s
clients and the agency’s ability to provide quality care and ser-
vices to these clients. No change was made.
Comment: Concerning the definition of "social worker" in
§115.2, numerous commenters opposed, some with strong
complaints, the changes to the definition. The commenters
stated that social workers who act as primary service providers
of medical social services in the home health and hospice
arenas should hold a master of social work; pointed out that
increasingly early discharge from hospitals results in a larger
number of home health and hospice beneficiaries with complex
treatment and family issues and urged the department to allow
a social worker associate or licensed social worker to practice
only under the guidance of an experienced social worker holding
a master’s degree in social work; that a social worker associate
or licensed social worker is not qualified to provide a complete
ADOPTED RULES July 15, 1997 22 TexReg 6577
assessment or the range of services without the supervision of
a individual with a master’s degree in social work; and that
the Medicare Conditions of Participation require social work
assistants and social workers to work under the supervision
of a social worker with a master’s degree in social work.
One commenter stated for the social worker and the social
worker associate, provisions are needed by employers and
other organizations for time and financial assistance to complete
the educational requirements.
Response: The department agrees that a social worker asso-
ciate or licensed social worker does not have the education
and experience to perform complex psychosocial evaluations
required in the provision of many home health or hospice ser-
vices. Therefore, the proposed text, "This term includes a social
worker associate, licensed social worker, or licensed master so-
cial worker," was deleted. The department believes it more ap-
propriate to address the social worker qualifications in the sec-
tions of the rules relating to the provision social services. The
department believes that a bachelor’s degree in social work is
appropriate as the minimum level of education to perform or su-
pervise assessments in home health or hospice. Changes were
made in §115.22(c)(6) and §115.25(r) reflecting that the social
worker must have at least a bachelor’s degree in social work
from an accredited college or university. The requirement that
a social worker providing social services in the home dialysis
setting have a master’s degree was retained in §115.24(s)(3).
Comment: Concerning §115.11 in general, two commenters
recommended the rules require agencies to submit the agency’s
policies and procedures at the time of the initial application
(1) in order to assure that an agency was operating with
appropriate and complete policies and procedures during the
interim between the start of operations and the initial survey
and ensure health and safety; (2) to decrease surveyor time in
the field; and (3) to prevent the inconsistencies that currently
exist in surveyor interpretation of an agency’s policies. The
commenters stated revised policies could be submitted to the
surveyor at the time of resurvey.
Response: The department agrees it is important that an
agency have policies and procedures developed prior to initi-
ating services and encourages such preparation. However, the
department does not have the resources to review at the time
of application the policies and procedures for each new appli-
cant without imposing increased delays in application process-
ing times. Therefore, the suggested changes were not made
Comment: Concerning §115.11(g)(2)(B) and
§115.11(g)(2)(K)(iv), one commenter recommended adding
a cross-reference to the provisions for service area and
curriculum vitae of administrator in §115.26 relating to personal
assistance services.
Response: The department agrees and has added cross-
referencing language accordingly.
Comment: Concerning §115.11(g)(2)(O)(I), §115.11(j)(2),
§115.12(b)(2)(C)(I), and §115.13(a)(1)(A) one commenter
stated that the Health Care Financing Administration (HCFA)
is discussing the three-year Joint Commission on Accreditation
of Hospitals (JCAHO) accredited program as meeting the
Medicare Conditions of Participation and recommended the
rule be written with more flexibility in order to prepare for any
HCFA policy change regarding the acceptance of JCAHO
accreditation (3 year) in lieu of the Medicare survey. Three
other commenters questioned how an agency can be JCAHO
accredited if they are not licensed and requested clarification.
Two of the commenters also questioned why the requirement
for JCAHO accreditation is required to be for one year for agen-
cies other than Medicare certified agencies when the licensure
survey requirements are for three years and recommended
three year certification should be sufficient for agencies with
categories of services other than Medicare.
Response: The department agrees to delete the one-year
JCAHO accreditation language and has changed the wording to
include both the one-year and three-year JCAHO accreditation.
The Health and Safety Code, §142.009(h) provides that an
HCSS is not subject to additional surveys (complaints excepted)
while the HCSS maintains accreditation from the JCAHO,
Community Health Accreditation Program (CHAP), or other
accrediting body as long as the accreditation standards meet or
exceed the licensing requirements for HCSSAs. After reviewing
the JCAHO’s accreditation standards and the CHAP standards,
the department determined that the CHAP, the JCAHO one-
year accreditation standards and the more stringent JCAHO
three-year accreditation standards met the intent of §142.009(h)
as long as HCSSAs establish, implement, and enforce policies
addressing compliance with certain laws unique to Texas (e.g.,
rights to the elderly in Human Resources Code, Chapter 102).
The required policies are listed in §115.21(c). In response to
the commenters questioning how an agency can be accredited
prior to licensure, the department reminds the commenters that
an agency undergoing a change of ownership (CHOW) must
submit its application and fee in accordance with §115.11 (as
an initial applicant). The agency may hold JCAHO accreditation
at the time of the CHOW; the department recognizes that
the JCAHO commonly extends accreditation status to the new
owner and honors such JCAHO accreditation.
Comment: Concerning §115.11(j)(2)(B), one commenter stated
the rule is too specific and should be general enough to ac-
commodate any of the memoranda of understanding (MOUs)
between the department and another state agency. The com-
menter recommended the reference to the Texas Department of
Mental Health and Mental Retardation be deleted and replaced
with "another state agency."
Response: The department agrees and has deleted reference
to an MOU with the Texas Department of Mental Health
and Mental Retardation in §115.11(j)(2)(B). The department
has also changed the language in §§115.11(g)(2)(Q) and
115.12(b)(2)(E) for consistency.
Comment: Concerning §115.11(o), two commenters recom-
mended the rule be moved to the beginning of the section be-
cause of its importance.
Response: The department understands the commenter’s
rationale; however, no change was made.
Comment: Concerning §115.13(c), two commenters stated
that some agencies thought the word "services" as used in
"category of services" referred to skilled nursing, physical
therapy, occupational therapy, etc. and recommended the rule
be rewritten to eliminate the confusion.
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Response: The department agrees that the terminology
is confusing and has changed the language to delete
"of services" and just use "category" or "categories" in
§§115.11(g)(1), 115.11(I)(2), 115.11(k)(2) and (3), 115.12(a)(3)
and (5), 115.13(c)(1), (2) and (3), 115.14(l), 115.21(b)(4)(A),
115.21(d)(2), 115.26(a), 115.26(k), 115.27(b), 115.27(g), and
115.51(o).
Comment: Concerning §115.13(d), one commenter suggested
changing the first sentence to read "If an agency changes the
name under which is doing business as but not the ownership"
for clarification purposes and changing the word "local" to
"governmental."
Response: The department agrees and has changed the
language as suggested.
Comment: Concerning §115.14(a), two commenters recom-
mended the rule not apply to agencies during the transition of
branch office sites. The commenters stated that agencies be-
lieved that they might have a new subunit or parent and a new
branch site that would be transitioning simultaneously and that
these sites should be able to be surveyed together during the
branch office transitions.
Response: The department understands the commenter’s
confusion; however, the comment does not correspond to the
rule language. The rule requires that in order to have a branch
office, an agency must: (1) be licensed to operate as a parent
agency and, (2) receive and pass its initial survey; or be an
existing agency in compliance with the rules. The language
further requires that the agency not have any enforcement
actions pending against the license. The rule does not relate
to the transition of a branch office to a parent agency. Such
a transition would require submission of an application and fee
for an initial license (as a parent agency). The licensing rules
do not contain provisions for subunits since subunits are only
part of Medicare certification. No change was made.
Comment: Concerning §115.14(c)(3), and §115.15(c)(3), two
commenters recommended the addition of "; if applicable" to
the end of the rule since all the staff mentioned in the rule may
not be present in every agency.
Response: The department believes the rule is sufficiently clear
and did not change the language. The department expects
each branch office to have staff performing management,
supervisory, and administrative duties. The department also
recognizes that in some cases these duties may be performed
by one individual, and would not expect a branch office to have
a separate staff person in each.
Comment: Concerning §115.14(c)(4), and §115.15(c)(4) three
commenters recommended the requirement be deleted be-
cause a branch office or alternate delivery site is considered
to be a part of the parent agency or hospice and as such does
not typically have a separate budget from the parent agency or
hospice but rather is included in the parent agency’s or hos-
pice’s budget.
Response: The department agrees that the branch office or
alternate delivery site operating budget is included in the parent
agency’s or hospice’s budget. The rule does not require the
branch office or alternate delivery site to submit a separate
budget for the branch office or alternate delivery site, but
requires that the parent agency or hospice submit a proposed
budget which has either been extracted from the parent agency
budget to show that the agency has considered the additional
costs in establishing a branch office or alternate delivery site, or
submit a revised parent agency or hospice budget which clearly
describes the revenues and expenditures anticipated as a result
of adding the branch office or alternate delivery site. No change
was made.
Comment: Concerning §115.14(e)(3) and §115.15(e)(3), one
commenter noted the grammatical errors "it application."
Response: The department appreciates the notice and has
changed the word "it" to "its" in both places.
Comment: Concerning §115.15(j), one commenter suggested
adding to the end of the second sentence, "and §115.28 of this
title (relating to Standards for Alternate Delivery Sites)" because
alternate delivery sites are also required to comply with §115.28.
Response: The department agrees and has added the lan-
guage.
Comment: Concerning §115.16(a)(1), one commenter asked if
the word "Licensure" should be "Licensing" when naming the
Health Facility Licensing Division.
Response: The department agrees that the word "Licensure"
should be "Licensing" and has made the correction.
Comment: Concerning §115.16(b)(1), one commenter asked if
the first time period should begin on the date the "department"
receives the application or if the time period should begin on
the date the Health Facility Licensing Division receives the
application.
Response: The department agrees that the time period should
begin on the date the Health Facility Licensing Division receives
the application and has changed the word "department" to
"division."
Comment: Concerning §115.21(b)(1)(B), and §115.25(j)(9),
one commenter recommended requiring an agency to complete
and document within a specific time period an investigation of
a complaint filed with the agency by a client.
Response: The department agrees and has changed the
language to require completion of an agency investigation and
documentation of the investigation within 30 days unless the
agency has a reasonable cause for delay.
Comment: Concerning §115.21(b)(1)(F), one commenter stated
that in 1995 Texas Civil Statutes, Article 4525b was amended to
address licensed vocational nurse (LVN) peer review within the
statute. The commenter recommended the references should
be to Article 4525b rather than peer review rules promulgated
by the Texas Board of Vocational Nurse Examiners.
Response: The department disagrees and has not changed the
language. Since the cited rules do address LVN peer review,
the department believes the citation is appropriate.
Comment: Concerning §115.21(b)(2)(G)(ii), three commenters
recommended the rule be revised to read: "documentation
concerning notification to the client of the availability of advance
directives in the state of Texas according to applicable state
laws" in order to clarify that agencies are required to inform
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clients of available advance directives but execution of the
directives is not required.
Response: The department agrees and has changed the
language to read "documentation concerning notification to the
client of the availability of durable power of attorney for health
care, advance directive, or DNR orders in accordance with the
applicable law."
Comment: Concerning §115.21(b)(3)(B)(I)(I), one commenter
stated the word "or" should follow the rule to allow a person
other than the professionals named in subclause (I) to have
one or the other of the qualifications addressed in subclauses
(II) and (III).
Response: The department understands the commenter’s
confusion. However, the format used follows Texas Register
form and style and was not changed. The department suggests
the commenter consider reading the rule as a list: "The
administrator shall have I, II, or III."
Comment: Concerning §115.21(b)(3)(B)(I)(III), three com-
menters stated the requirements for administrator should also
recognize supervisory or administrative experience in hospice.
Response: The department agrees and has changed the
language as suggested.
Comment: Concerning §115.21(b)(3)(B)(ii) and §115.26(g)(3),
three commenters recommended "enforcement action" be
changed to "revocation of license." The commenters stated
enforcement action includes suspension of a license and that
the language could cause an agency to have to replace a
current administrator without cause if the license was not
revoked but was subsequently reinstated.
Response: The department disagrees that the language should
be changed as the term "enforcement action" refers to any
action described in §115.52 relating to Enforcement Action
(license suspension, revocation, or denial or court action such
as injunctive relief or civil penalties). Suspension, revocation
or denial of a license reflects a final judgment was made
by a hearings examiner after a formal hearing conducted in
accordance with the Administrative Procedure Act, Government
Code, Chapter 2001, and the department’s formal hearing
procedures. Injunctive relief or the assessment of civil penalties
reflect a decision by a district court after the appropriate legal
proceedings have occurred. Any enforcement action is a
recognition of serious concerns relating to the ability of an
administrator and is an appropriate qualification for acting as
an administrator. No changes were made.
Comment: Concerning §115.21(b)(3)(C)(v), one commenter
suggested deleting the word "all" from between the words "in"
and "activities."
Response: The department agrees and has deleted the word
"all" as suggested.
Comment: Concerning §115.21(b)(4)(F), one commenter sug-
gested changing certain wording to read, "An original record
includes manually signed paper records, imaged copy of the
manually signed paper, or an electronically signed computer
record."
Response: The department disagrees that the language should
be changed because the sentence preceding the sentence on
which the commenter commented includes optical disc imaging
system as an acceptable form of a clinical record medium. No
changes were made.
Comment: Concerning §115.21(b)(4)(I)(iv), three commenters
recommended the word "and" be changed to "or" to allow
agencies to use one document to meet the requirements for
both the care plan and plan of care.
Response: The department agrees and has made the sug-
gested change.
Comment: Concerning §115.21(b)(4)(I)(x), one commenter
stated that patients are overwhelmed by the information they
receive at admission and believes that providing a copy of
the entire policy is burdensome for both the agency and the
patient. The commenter recommended the rule require that
written information or a summary of the policy be provided.
Response: The department disagrees. The department be-
lieves that it is important that clients receive the agency’s policy
on reporting abuse, neglect, or exploitation. No changes were
made.
Comment: Concerning §115.21(b)(4)(J) and §115.26(h)(1),
three commenters stated the rule needs to make provision for
record retention of minors which the commenter believes must
be maintained for two years after the age of majority.
Response: The department agrees that in some instances
record retention for a minor should be based upon the age
of majority. However, the department disagrees that the rule
should be changed. The rule does not prohibit an agency from
keeping records for a longer period of time. The language was
not changed.
Comment: Concerning §115.21(b)(5)(C), one commenter
stated it was the intent of the Informal Home and Community
Support Services Task Force that the review of financial
records would be conducted by a person qualified to do so,
i.e. a certified public accountant, and that surveyors would
not have the ability to request or review an agency’s financial
records. The commenter recommended the rule be rewritten
to clarify the intent and provided suggested language.
Response: The department agrees in part and has added the
language suggested. Surveyors will be permitted to request
such information.
Comment: Concerning §115.21(b)(5)(C), one commenter
asked what criterion is used to determine if an agency has
the financial ability to carry out its functions and that the
department consider that a registered nurse is capable of
starting up an agency at a lower cost than a non-professional
individual.
Response: The department will consider each applicant on a
case-by-case basis. No change was made to the proposed text
in response to this comment.
Comment: Concerning §115.21(c)(7), one commenter recom-
mended the references should be to Texas Civil Statutes, Arti-
cle 4525b rather than rules promulgated by the Texas Board of
Vocational Nurse Examiners.
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Response: The department disagrees and did not make the
change.
Comment: Concerning §115.21(c)(8), four commenters recom-
mended deleting "physician assistant" from the rule because
these individuals are not employed by home and community
support services agencies.
Response: The department agrees and changed the language
as suggested.
Comment: Concerning §115.21(e)(1), one commenter asked
that the change from "psychiatrist" to "physician" become
effective as soon as possible, but that the other provisions
of the rules be effective at a later date to provide smoother
implementation.
Response: The department agrees and has added a new
§115.21(g) to explain that §115.21 is effective August 1, 1997,
but that the department will begin enforcing only subsection
(e)(1) on August 1, 1997. The department will begin enforcing
the remaining provisions of §115.21 on October 1, 1997.
Comment: Concerning §115.21(e)(4)(C), three commenters
stated that the requirement for cranial nerve assessment by
a registered nurse (RN) is not part of a routine nursing
assessment, it is a diagnostic assessment done by a physician
and is inappropriate for these rules. The commenters strongly
recommended the removal of the requirement.
Response: The department disagrees that the requirement that
a cranial nerve assessment be done should be deleted. Such
an assessment is essential in assuring appropriate admission
to psychiatric care by ruling out physiological indications which
is many times discovered as a result of the nursing assessment.
No change was made.
Comment: Concerning §115.21(f)(5), one commenter stated
that the language does not require the RN who satisfies the
24 hours per day availability to be competent in intravenous
therapy.
Response: The department disagrees. The department ex-
pects each agency to determine whether the RN assigned to
provide availability is competent in intravenous therapy. No
change was made.
Comment: Concerning §115.21(f)(7), four commenters recom-
mended "must teach" be changed to "may teach" in the rule
because a client may not be willing to learn and the agency
cannot force a client or family to learn a procedure they do not
wish to learn. The commenters stated the standard is "willing
and able."
Response: The department agrees and has changed the
wording to read, "If the client or caregiver are willing and able
to safely administer the prescribed intravenous therapy, the
agency must offer to teach the client or caregiver...."
Comment: Concerning §115.21(f)(12), three commenters rec-
ommended the addition of "employed or contracted by the
agency" to the end of the rule to make it clear it is the agency’s
responsibility to provide nursing coverage for intravenous ser-
vices.
Response: The department agrees and changed the language.
Comment: Concerning §115.21(g), one group of commenters
recommended an earlier effective date for §115.21(e)(1) relating
to physician direction of psychoactive treatments.
Response: The department agrees with the commenters and
has added a new subsection (g) to §115.21 specifying an
effective date of August 1, 1997 for §115.21(e)(1).
Comment: Concerning §115.22(b)(2)(A), four commenters
stated the care plan should reflect only those services to be
rendered and recommended the word "potential" be deleted
from the rule.
Response: The department agrees and deleted the word
"potential" in §115.22(b)(2)(A). The department also deleted the
word "potential" in §115.24(p)(2) for consistency.
Comment: Concerning §115.22(c)(7), two commenters stated
that RNs have adequate educational and practice background
to teach a prescribed diet (as opposed to developing a diet
plan) to a particular patient. The commenters recommended
that the rule be clarified that the teaching of a prescribed diet
plan by a RN is not considered "nutritional counseling" or that
the teaching of a prescribed diet can be performed by a RN
without the supervision of a dietitian.
Response: The department agrees and has changed the
language to read, "If nutritional counseling is provided, a
dietitian or RN shall be employed by or under contract with the
agency to provide services or supervision."
Comment: Concerning §115.25(g), one commenter recom-
mended the entire subsection be deleted. The commenter
stated that the rule does not allow for patient choice; that requir-
ing the assessment be completed within a particular time frame
is in direct conflict with the basic hospice philosophy; and that
the rule is more stringent and different than the requirements of
the Medicare Conditions of Participation.
Response: The department disagrees and did not delete
subsection (g). The department believes the rule language
does not infringe upon patient choice and is following the
recommendations of the task force. The department and the
task force believe that the language reflects the standard that all
hospices currently follow and does not create undue hardship.
Further, since the hospice philosophy is based upon a survival
prediction of six months, requiring an assessment no later than
14 days of admission is a reasonable time frame.
Comment: Concerning §115.25(g)(2), one commenter stated
that it is not reasonable to require an assessment visit occur
prior to the start of care and that sometimes the client needs
care during the first visit (the assessment visit).
Response: The department agrees and added the sentence,
"After the initial assessment is completed, services approved
by the physician may be rendered."
Comment: Concerning §115.25(s), one commenter recom-
mended changing "physician employee" to "hospice physician"
which has the same meaning. The commenter added that
changing the wording is in accord with proposed legislation and
will not require a change in the rules should the terminology
also change in the Medicare Conditions of Participation.
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Response: The department agrees that the wording has the
same meaning and has made the change. The commenter did
not specify the "legislation" mentioned or whether the legislation
was federal or state.
Comment: Concerning §115.25(t)(2), one commenter recom-
mended deletion of the eligibility requirements in the rule be-
cause the Texas Legislature designated the Texas State Board
of Examiners of Dietitians as responsible for identifying individu-
als who are qualified by education, experience and examination
to provide nutrition and dietetic services.
Response: The department disagrees that the language should
be changed and has retained the proposed text. The law does
not require a person to be a licensed dietitian in order to practice
dietetics.
Comment: Concerning §115.25(t)(4), one commenter stated
the term "hand holding" in the rule is derogatory and unclear.
The commenter recommended alternate language.
Response: The department agrees and has changed the
sentence to read, "Nonprofessional volunteers may be used for
listening and social interaction with clients."
Comment: Concerning §115.26 in general and §115.26(e)
in particular, one commenter stated the personal assistance
services (PAS) regulations imply that PAS is a non-medical
model, but the regulations do not explicitly make clear that
PAS is a non-medical model. The commenter recommended
§115.26(e) be rewritten to clarify that PAS is designed to meet
the needs of persons and their families to engage in activities
of daily living and that tasks that may be performed under
a PAS category are non-medical, do not require extensive
medical knowledge or technical skills, and do not require
licensed nursing intervention or supervision by a RN. The
commenter further recommended that all references to health
related services be placed under licensed home health.
Response: The department disagrees that the language is
unclear. The language is consistent with the definition of
"personal assistance services" in §115.2 and in the Health
and Safety Code, §142.001(20). No change was made to
§115.26(e).
Comment: Concerning §115.26(a), four commenters stated the
language implies that an agency must have a separate license
to provide PAS. The commenters recommended deleting the
last sentence relating to a separate license.
Response: The department disagrees that the language implies
a separate license is required to provide personal assistance
services and did not make the change. The language reads,
"A separate license is required for each principle place of
business." The language does not include wording relating to a
category(ies) of service (e.g. personal assistance services) or
limit the number of categories one license may hold. Section
115.11(g) makes clear that one or a combination of categories
may be included under one license. No change was made.
Comment: Concerning §115.26(e)(4), four commenters ex-
pressed support for the department’s inclusion of physician del-
egation of health related tasks under the Medical Practice Act.
Response: The department appreciates the support and has
retained the language.
Comment: Concerning §115.26(f), one commenter (who iden-
tified the rule as §115.26(d)) stated the rule which requires the
agency to develop organizational, operational, programmatic,
and personnel policies requires clarification in order to deter-
mine if an agency is in compliance.
Response: The department disagrees and believes the lan-
guage is sufficiently clear while allowing each agency to de-
velop policies specific to the agency’s needs. No change was
made.
Comment: Concerning §115.26(g), one commenter recom-
mended the requirements for an administrator of a PAS agency
include either a degree in a health or human services field, or at
least one year experience and training in caring for individuals
with functional disabilities. Two other commenters added that
the administrator should have a degree in medical, nursing, or
social services or at least one year of experience and training in
caring for individuals with functional disabilities. A fourth com-
menter stated that the qualifications for the administrator of a
PAS agency should be at least equivalent to the requirements
of a supervisor for PAS services. A fifth commenter supported
the proposed text and stated that if the requirements or qualifi-
cations increase for the administrator of PAS, it will cause major
problems for smaller agencies who are only providing personal
assistance or respite services.
Response: The department agrees with the first commenter
and has added paragraph (6) to read, " The administrator or
designee shall have at least one year experience or training
in caring for individuals with functional disabilities." The depart-
ment believes the recommendations made by the other com-
menters are more stringent than is necessary for this category.
Comment: Concerning §115.26(h)(3)(A), one commenter (who
identified the rule as §115.26(f)(3)(a)(1)) stated that applications
to participate in programs (e.g. primary home, family care
and community-based alternatives) administered by the Texas
Department of Human Services (TDHS), are processed and
maintained by TDHS and the agency is not provided with copies
of the application. The commenter recommended in situations
where the application is processed by an entity other than the
agency, the agency should not be required to maintain the
application.
Response: The department agrees the language is confusing.
The application referenced in the rule is the client’s application
for services to the agency. The department changed the
language to read, "client application for services including, but
not limited to..." to clarify the meaning.
Comment: Concerning §115.26(h)(3)(B), one commenter
stated that the rule language needs clarification as to which
complaint procedures the department is referring. The com-
menter added that if these are the department’s complaint
procedures, then the department’s toll-free complaint hotline
should be listed.
Response: The department agrees and has added the word
"agency’s" between the word "the" and "complaint." Section
115.26(j)(16) requires an agency to develop a policy regarding
the investigation of complaints. The department’s complaint
procedures are outlined in §115.53.
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Comment: Concerning §115.26(I), two commenters objected
to the proposed deletion of the former §115.26(h)(3) because
the commenter believes the rule clarifies that delegated tasks
require RN supervision which otherwise may not be available
in the PAS category.
Response: The department disagrees and did not reinstate the
language. The department believes supervision of delegated
nursing tasks is sufficiently addressed in new §115.26(I)(3).
Comment: Concerning §115.26(I)(3)(B), four commenters ex-
pressed appreciation to the department for clarifying that a client
participating in the client managed attendant care programs
funded by the TDHS or Texas Rehabilitation Commission is
not required to meet the standards of a personal assistance
services program supervisor.
Response: The department acknowledges the comment, and
has adopted the language as proposed. No change was made.
Comment: Concerning §115.26(j)(2), one commenter recom-
mended the rule be clarified as to what constitutes "input" and
what is adequate "output."
Response: The department disagrees that the language is not
clear. The language emphasizes the importance of input from
the client or family; there is no wording relating to "output."
Comment: Concerning §115.26(j)(3), three commenters stated
the wording in the rule is not appropriate to the personal
assistance services category and recommended substituting
"client notes" for "clinical, progress notes or other notes."
Response: The department agrees and has added the word
"client" between the words "other" and "notes."
Comment: Concerning §115.26(j)(20), one commenter stated
that the rule does not contain a description as to the maxi-
mum amount of time service may lapse, a requirement for an
after-hours emergency number, or a requirement that supervi-
sory staff be available and reachable by phone after regular
office hours. The commenter suggested that the department
consider including a standard prohibiting any lapse in service
beyond a certain amount of time, particularly for clients whose
assessment may indicate that their health and safety may be
compromised by more than two hours of lapsed service time.
Another commenter suggested adding language requiring the
back-up policy include a section on after-hours emergencies
which includes a telephone number where supervisory staff can
be reached.
Response: The department disagrees and believes the lan-
guage is sufficient. The rule does not require 24-hour service
and the department believes the maximum amount of time ser-
vice may lapse is a contract issue. The language was not
changed.
Comment: Concerning §115.26(k), two commenters stated
the rule is confusing in that it reads as if the only setting in
which feedings or medication administration via gastrostomy
tube (g-tube) can occur is personal assistance services. The
commenters recommended clarifying language to the subsec-
tion, deletion of paragraph (1) and subparagraphs (A) and (B),
renumbering subparagraph (C) to be the new paragraph (1),
and modification to the paragraph to reflect the changes. One
of the commenters added that following these recommenda-
tions, paragraphs (2)-(4) should be referenced and not (3) and
(4).
Response: The department disagrees. In accordance with the
memorandum of understanding between the department and
the Board of Nurse Examiners, the only setting in which a g-
tube feeding or medication administration does not constitute
the practice of nursing is in the respite care setting. A g-
tube feeding or medication administration in a setting other than
respite is considered a skilled service and must take place under
the categories of licensed home health services or licensed and
certified home health services (hospice included). The rules do
not preclude the provision of skilled services as respite under a
category which already covers the provision of skilled services.
No changes were made.
Comment: Concerning §115.26(k), five commenters stated the
rule is too prescriptive and unnecessary for an unlicensed per-
son to perform the task of administering feedings or medication
via a permanently placed g-tubes. Three of the commenters
added that the memorandum of understanding between the de-
partment and the Board of Nurse Examiners already allows
for the administration of oral medications in respite situations
without intensive training and that many medical and nursing
schools nationwide have developed generalized training curric-
ula which is less prescriptive. These commenters also sug-
gested using such a curricula instead of what has been out-
lined in the rules. Another commenter insisted that the train-
ing requirements are too excessive, cumbersome, and not in
the norm of national practice. One other commenter added
that g-tube feedings are not very difficult to administer and the
unlicensed staff only limited client-specific training. This com-
menter also suggested that the unlicensed staff be authorized
to give g-tube feedings when the parent or primary care giver
trains the staff and documents to that effect.
Response: The department disagrees. Consensus of the task
force at their meeting on March 26, 1996, was that initial
training of an unlicensed student trainer to teach feedings
or medication administration via g-tube must be a physician,
physician assistant or RN with an annual evaluation by one of
these professionals to determine continued competency. One
task force member dissented. This consensus was reached
after department staff, the task force, and attending observers
discussed the issue and reviewed the results of research of
four independent school districts’ practices on administering
feedings or medication administration via g-tube in the schools.
All four school districts required RN involvement to train or
administer the feedings or medication administration via g-tube
or accepted written physician preference as to whom would
perform the feedings or administration of medication via g-
tube. The department believes that the language in §115.26(k)
relating to feedings and medication administration via g-tubes
is necessary to ensure the health and safety of persons
receiving the g-tube feedings and medication administration.
It is essential that persons performing g-tube feedings or
medication administration know how to perform the task, know
what complications are possible when performing the task
and how to identify these complications, know what to do
when complications occur, know what information needs to be
reported to whom (e.g. physician), and know when a g-tube
feeding or medication administration should not be performed.
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Nurses, parents, or partners must receive this training prior
to giving g-tube feedings and medications, which, if done
incorrectly can result in severe complications leading to death
(e.g. aspiration). The procedure detailed in the rules is
not more stringent than the procedure nurses must learn to
safely perform the same procedure. The rules require only
the unlicensed initial trainer to be trained and found competent
by a RN, physician or physician assistant to perform the
procedure and train others in the procedure. Once trained,
the unlicensed trainer may perform and teach the procedure
to other unlicensed persons. The department does not believe
this to be overly prescriptive. The department will review
and consider alternative curricula mentioned by one of the
commenters as soon as it is provided. No changes were made.
Comment: Concerning §115.26(k), two commenters stated
that the wording implies that g-tube feedings and medication
administration may only be performed under the personal
assistance services category. The commenters added that g-
tube feedings may occur in any category with RN or physician
delegation and recommended the wording be changed to read,
"Tube feedings through a permanently placed gastrostomy tube
by unlicensed personnel may be performed in a short term
respite care setting without nurse or physician delegation after
the client...."
Response: The department disagrees. In a setting other than
respite, the g-tube feeding or medication administration is con-
sidered to constitute the practice of nursing (a skilled service).
Skilled services must be provided under the categories of li-
censed home health, licensed and certified home health (home
dialysis designation included), or hospice services. No changes
were made.
Comment: Concerning §115.26(k)(3)(C), one commenter sug-
gested adding language to address protocols that an unlicensed
person should follow if the g-tube comes out or is positioned in-
correctly. The commenter stated that in such a scenario, med-
ical attention must be provided within a certain period of time.
Response: The department agrees and has added the sen-
tence, "The description of conditions must include a plan to be
effected if the g-tube comes out or is not positioned correctly to
ensure medical attention is provided within one hour."
Comment: Concerning §115.27(e), three commenters recom-
mended additional language to clarify that agencies that are
Medicare certified and provide services in the licensed and cer-
tified category of service must meet the Medicare Conditions of
Participation.
Response: The department disagrees that the language re-
quires clarification. The department believes the requirement
in §115.23 is sufficient to cover the commenter’s concern. No
changes were made.
Comment: Concerning §115.51(a)(3), one commenter ex-
pressed concern and lack of confidence that a surveyor or even
a departmental designee has the training, experience and back-
ground required to determine whether or not an agency is finan-
cially solvent. The commenter believes if the department’s con-
cern is to assure continuity of care and patient safety, then the
requirement for a written contingency plan in §115.21(b)(2)(F)
should be sufficient to assure continuity of care and patient
safety. Any other department concerns should be spelled out
and help from licensees should be solicited to assist in writing
rules to solve the specific problem.
Response: The department agrees and has changed the
language to read as described in the department’s response
to the comment in §115.21(b)(5)(C).
Comment: Concerning §115.51(c), one commenter stated
that the Joint Commission for Accreditation of Healthcare
Organizations (JCAHO) accredits agencies for a three-year
period, not a one-year period as the rule specifies.
Response: The JCAHO provides both a one-year and a more
stringent three-year accreditation. The department agrees
that the language should be clarified to include the three-year
accreditation and has changed the language accordingly.
Comment: Concerning §115.51(c)(2), a commenter recom-
mended the rule be deleted because it is too specific. The com-
menter recommended the reference to TXMHMR be deleted
and replaced with another state agency.
Response: The department agrees and has deleted the lan-
guage as proposed. The department inserted new language
that references §115.13(a)(1)(B) which states the initial survey
following a change of ownership may be waived.
Comment: Concerning §115.51(f)(5), three commenters rec-
ommended that language be added to the rule to clarify that
deficiencies should be based on trends of problems within the
agency and not on isolated incidents or an isolated failure to
document appropriately.
Response: The department disagrees. A deficiency documents
a violation of a rule. All agencies are required to follow the
department rules. Trends or patterns of problems are identified
by reviewing deficiencies cited over a period of time and could
lead to more serious enforcement action. No change was
made.
Comment: Concerning §115.51(g)(2), one commenter stated
that mandated home visits for clients of private pay agencies
are inappropriate and an invasion of a client’s privacy when
the consumers are receiving privately arranged care. The com-
menter recommended that private-pay agencies be exempted
from the proposed rule because the rigidities and requirements
imposed on government contractor agencies have limited ap-
plications in the private market place.
Response: The department disagrees. The Health and Safety
Code, §142.009(c) authorizes the department to conduct home
visits as part of a survey of any agency. All home visits are
conducted with the client’s consent. All licensed agencies are
subject to this rule in order to verify an agency’s compliance
with the law and the rules. No change was made.
Comment: Concerning §115.51(g)(2) and (3), one commenter
asked for clarification of the language, referring to HCFA’s
Regional Survey and Certification Letter No. 97-04 which
addressed the timing of initial Medicare surveys and the number
of admissions or records required for review. The commenter
stated that the HCFA letter inappropriately sets a limit on the
number of records and home visits a surveyor may conduct
per agency and added that current regulations have no such
requirement. The commenter expressed concern that surveyor
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decision will determine whether or not an agency will be
surveyed and asked if a decision is applied uniformly or
according to each surveyor.
Response: The department responds that the HCFA letter
referenced by the commenter is irrelevant to the rule language
in §115.51(g)(2) and (3). These rules address licensing
requirements, not Medicare surveys. The department will
forward the commenter’s concerns to HCFA. No change was
made.
Comment: Concerning §115.51(h)(1), two commenters recom-
mended the rule be clarified to state that the ten days allowed
to submit the plan of correction begins from the date the agency
receives written notification of deficiencies.
Response: The department disagrees that the language is
unclear. The language already reads the agency shall submit
the plan of correction "no later that ten days from its receipt of
a statement of deficiencies." No change was made.
Comment: Concerning §115.51(l), three commenters recom-
mended a requirement that the department notify an agency in
writing if their plan of correction is accepted.
Response: The department responds that an agency is notified
if a plan of correction is not acceptable. The department did
not change the language as suggested.
Comment: Concerning §115.52(a), three commenters pointed
out that the word "temporary" in the rule should be deleted
because the requirement for a temporary license was proposed
for deletion.
Response: The department agrees and changed the wording
accordingly by deleting the list of types of licenses.
Comment: Concerning §115.52(I), one commenter requested
that clarifying language be added to the rule to reflect that
a person may not apply for an agency license for one year
following the date of revocation.
Response: The department agrees and has added in the rule a
reference to §115.52(g) which contains the one-year restriction.
Comment: Concerning §115.52(k), one commenter pointed out
that the rule addresses both the surrender and expiration of the
license but the word "expiration" was not included in the six-
month restriction at the end of the rule relating to the date.
Response: The department agrees and has added the words
"or expiration" to the end of the rule.
Comment: Concerning §115.54(b)(1), one commenter stated
that the language implies that criminal history checks are not
required.
Response: An agency is required to submit a request for a
criminal history check on any unlicensed individual applying for
employment with the agency if the agency intends to hire the
applicant. The language provides the agency with the option
to 1) use a private entity (e.g., consulting firm or law firm) to
submit a request for a criminal history check, or 2) to submit
the request directly from the agency to department. There is no
option whether or not to submit a request for a criminal history
check. No change to the language was made.
Comment: Concerning §115.54(b)(7), three commenters ob-
jected to the rule’s exclusion of criminal background checks for
volunteers and independent contractors. The commenters ex-
pressed concern that certain volunteers and independent con-
tractors do have hands-on contact with consumers and should
be required to undergo criminal background checks.
Response: The department agrees with the commenters’
concerns, but has not changed the language. The requirements
relating to criminal history checks on unlicensed persons is
authorized under the Health and Safety Code, Chapter 250
and does not provide the department the authority to require
criminal background checks on volunteers or independent
contractors. The rule does not prohibit an agency from using
a private agency to process criminal background checks or
from submitting criminal background checks directly to the
Texas Department of Public Safety on any individual employed
by, contracting with, or volunteering to the agency. The
department, however, will not process such requests. No
change was made.
Comment: Concerning §115.54(b)(7) and §115.54(e), one
commenter stated that the language is confusing.
Response: The language in §115.54(b)(7) stipulates that an
agency may only request a criminal history check on an individ-
ual to whom the agency has made an offer of employment. The
language in §115.54(e) requires the agency to inform the indi-
vidual applying for employment with the agency that the agency
will conduct the criminal history check as a condition for offering
employment. The language does not require the agency to con-
duct a criminal history check on an individual that an agency has
decided not to employ. The language also requires the agency
to conduct a criminal history check on an individual to whom an
offer of employment is made. No changes were made to the
text.
In addition to the previously mentioned changes, the depart-
ment made minor editorial and punctuation changes. Except
as noted in §115.21(g), the rules are effective on October 1,
1997.
The comments were from the Texas Association for Home Care;
Texas Respite Resource Network; Texas Good Samaritan
Home Health of Denton; The Arc of Dallas; United Cerebral
Palsy of Texas, Inc.; Texas Planning Council for Developmental
Disabilities; Advocacy, Inc.; Visiting Nurse Association; Private
Providers Association of Texas; Community Care Consultants
of Central Texas; Coalition of Texans with Disabilities Personal
Assistance Task Force; Concepts of Care; Avalon Home
Health; Goodcare Services; Senior Link Elder Link; UTMB
Home Health; Life Line Home Nursing; National Association
of Social Workers - Texas Chapter; Columbia Homecare
Rockport; Hood General Hospital; Horizon Hospice Care, Inc.;
Texas State Board of Examiners of Dietitians; Baptist Health
System - St. Luke’s Baptist Hospital; Foundation Management
Services, Inc.; Small Craig & Werkenthin for Texas Home
Health of America, Inc.; Methodist Home Care; Home and
Community Support Services Agencies Task Force; individual
social workers; and department staff. A majority of the
commenters were opposed to the definition of "social worker"
as containing insufficient education requirements. There was
also some opposition from providers of personal assistance
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services regarding the training requirements of unlicensed
individuals performing feedings and medications administration
via gastrostomy tubes. Regarding other provisions of the rules,
the commenters were neither for or against these provisions as
a whole; however, they raised questions, expressed concerns,
and suggested clarifying language concerning specific rule
provisions.
Subchapter A. General Provisions
25 TAC §115.1, §115.2
The amendments are adopted under the Health and Safety
Code, §142.004(c), which provides the board with authority to
adopt rules to require an applicant to provide documentation
establishing the applicant has sufficient financial resources to
provide services during the term of the license, a list of man-
agement personnel, a description of personnel qualifications, a
plan for providing continuing training and education for person-
nel, documentation that the applicant is capable of meeting the
minimum standards related to quality of care, and documenta-
tion that the applicant has a plan for the orderly transfer of care
of clients if the applicant cannot maintain or deliver services
under the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
an alternate delivery site license; under §142.012 which pro-
vides the board with authority to adopt rules to set minimum
standards relating to qualifications for professional and nonpro-
fessional personnel (including volunteers), supervision of pro-
fessional and nonprofessional personnel (including volunteers),
the provision and coordination of treatment and services (in-
cluding support and bereavement services), the management,
ownership, and organizational structure (including lines of au-
thority and delegation of responsibility and the composition of an
interdisciplinary team), clinical and business records, financial
ability to carry out the functions as proposed by the HCSSA,
safety, fire prevention, and sanitary standards for residential
and inpatient units, and any other aspects of home health, hos-
pice, or personal assistance services as necessary to protect
the public; under §142.023 which provides the board with the
authority to establish minimum requirements for the issuance,
denial, renewal, suspension, emergency suspension, and revo-
cation of a permit to a home health medication aide, curricula
to train a home health medication aide, minimum standards for
the approval of home health medication aide training programs
and for rescinding approval, the acts and practices that are al-
lowed or prohibited to a permit holder, and minimum standards
for on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law upon the board, the department and
the commissioner of health.
§115.2. Definitions.
The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.
Administrative support site - A facility or site where an agency
performs administrative and other support functions but does not
provide direct home health, hospice, or personal assistance services.
This site does not require an agency license.
Administrator - The person who is responsible for the day-to-day
operations of an agency.
Advanced practice nurse - A registered nurse approved by the Board
of Nurse Examiners for the State of Texas to practice as an advanced
practice nurse on the basis of completion of an advanced educational
program. The term includes a nurse practitioner, nurse midwife, nurse
anesthetist, and clinical nurse specialist.
Alternate delivery site - A facility or site, including a residential unit
or an inpatient unit:
(A) that is owned or operated by an agency providing
hospice services;
(B)-(D) (No change.)
Applicant - The owner of an agency which is applying for a license
under the statute. This is the person in whose name the license will
be issued.
Assistance with medication or treatment regimen - Any needed
ancillary aid provided to a client in the client’s self-administered
medication or treatment regimen, such as reminding a client to take a
medication at the prescribed time, opening and closing a medication
container, pouring a predetermined quantity of liquid to be ingested,
returning a medication to the proper storage area, and assisting in
reordering medications from a pharmacy. Such ancillary aid shall
not include administration of any medication, unless the client has
the cognitive ability to direct the administration of their medication
and would self-administer if not for a functional limitation.
Audiologist - A person who is currently licensed under Texas Civil
Statutes, Article 4512j, as an audiologist.
Branch office - A facility or site in the service area of a parent agency
from which home health or personal assistance services are delivered
or where active client records are maintained. This does not include
inactive records which are stored at an unlicensed site.
Client - An individual receiving home health, hospice, or personal
assistance services from a licensed home and community support
services agency. This term includes each member of the primary
client’s family if the member is receiving ongoing services. This term
does not include the spouse, significant other, or other family member
living with the client who receives a one-time service (e.g., vaccine)
if the spouse, significant other, or other family member receives the
service in connection with the care of a client.
Dietitian - A person who is currently licensed under the laws of
this state to use the title of licensed dietitian or provisional licensed
dietitian, or who is a registered dietitian.
Director - The director of the Health Facility Licensing Division of
the Texas Department of Health or his or her designee.
Functional need - Needs of the individual which require services
without regard to diagnosis or label.
Licensed vocational nurse - A person who is currently licensed under
Texas Civil Statutes, Article 4528c as a licensed vocational nurse.
Medication list - A list of a client’s medications that includes the rec-
ommended dosage and the frequency and method of administration.
The medication list is used to identify possible ineffective drug ther-
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apy or adverse reactions, significant side effects, drug allergies, and
contraindications. The medication list does not include a medication
profile.
Notarized copy - A sworn affidavit stating that attached copies are
true and correct copies of the original documents.
Nutritional counseling - Advising and assisting individuals or families
on appropriate nutritional intake by integrating information from the
nutrition assessment with information on food and other sources of
nutrients and meal preparation consistent with cultural background
and socioeconomic status, with the goal being health promotion,
disease prevention, and nutrition education. Nutritional counseling
may include, but is not limited to, the following:
(A) dialogue with the client to discuss current eating
habits, exercise habits, food budget and problems with food prepara-
tion;
(B) discussion of dietary needs to help the client under-
stand why certain foods should be included or excluded from the
client’s diet and to help with adjustment to the new or revised or
existing diet plan;
(C) a personalized written diet plan as ordered by
the client’s physician or practitioner, to include instructions for
implementation;
(D) providing the client with motivation to help him or
her understand and appreciate the importance of the diet plan in
getting and staying healthy; or
(E) working with the client or the client’s family mem-
bers by recommending ideas for meal planning, food budget planning,
and appropriate food gifts.
Occupational therapist - A person who is currently licensed under
the Occupational Therapy Practice Act, Texas Civil Statutes, Article
8851 as an occupational therapist.
Personal assistance services - Routine ongoing care or services re-
quired by an individual in a residence or independent living environ-
ment that enable the individual to engage in the activities of daily
living or to perform the physical functions required for independent
living, including respite services. The term includes health-related
services performed under circumstances that are defined as not con-
stituting the practice of professional nursing by the Board of Nurse
Examiners through a memorandum of understanding with the de-
partment in accordance with Health and Safety Code, §142.016, and
health-related tasks provided by unlicensed personnel under the del-
egation of a registered nurse or physician.
Physical therapist - A person who is currently licensed under Texas
Civil Statutes, Article 4512e as a physical therapist.
Physician assistant - A person who is licensed under the Physician
Assistant Licensing Act, Texas Civil Statutes, Article 4495-1 as a
physician assistant.
Physician delegated tasks - Tasks performed in accordance with the
Medical Practice Act, Texas Civil Statutes, Article 4495d, §3.06
including orders signed by a physician which specify the delegated
task(s), the individual to whom the task(s) is delegated, and the
client’s name.
Practitioner - A person who is currently licensed in a state in which
the person practices as a physician, dentist, podiatrist, or a physician
assistant, or a person who is a registered nurse registered with the
Board of Nurse Examiners for the State of Texas as an advanced
practice nurse.
Presurvey conference - A conference held with department staff
and the applicant or his or her representatives to review licensure
standards and survey documents and provide consultation prior to
the on-site licensure survey.
Psychoactive treatment - The provision of a skilled nursing visit to a
client with a psychiatric diagnosis under the direction of a physician
that includes one or more of the following:
(A)-(D) (No change.)
Registered nurse (RN) - A person who is currently licensed under the
Nursing Practice Act, Texas Civil Statutes, Article 4513 et. seq. as
a registered nurse.
Registered nurse delegation - Delegation by a registered nurse in
accordance with 22 Texas Administrative Code, §§218.1-218.11
(relating to Delegation of Selected Nursing Tasks by Registered
Professional Nurses to Unlicensed Personnel).
Respiratory therapist - A person who is currently licensed under Texas
Civil Statutes, Article 4512l as a respiratory care practitioner.
Service area - The geographic area(s) established by an agency in
which all or some of the agency’s services are available.
Social worker - A person who is currently licensed as a social worker
under Human Resource Code, Chapter 50.
Speech-language pathologist - A person who is currently licensed
under the Texas Civil Statutes, Article 4512j as a speech-language
pathologist.
Supervising nurse - The person responsible for supervising skilled
services provided by an agency and who has the qualifications
described in §115.21(b)(3)(C) of this title (relating to Licensure
Requirements and Standards for Agencies Providing Licensed Home
Health, Licensed and Certified Home Health, or Hospice Services).
This person may also be known as the director of nursing or similar
title.
Survey - An inspection or investigation conducted by a representative
of the department to determine if a licensee is in compliance with the
statute and this chapter. A survey may be conducted onsite, by mail,
by telephone or by electronic communication methods.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The repeals are adopted under the Health and Safety Code,
§142.004(c), which provides the board with authority to adopt
rules to require an applicant to provide documentation estab-
lishing the applicant has sufficient financial resources to provide
services during the term of the license, a list of management
personnel, a description of personnel qualifications, a plan for
providing continuing training and education for personnel, doc-
umentation that the applicant is capable of meeting the mini-
mum standards related to quality of care, and documentation
that the applicant has a plan for the orderly transfer of care of
clients if the applicant cannot maintain or deliver services un-
der the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
an alternate delivery site license; under §142.012 which pro-
vides the board with authority to adopt rules to set minimum
standards relating to qualifications for professional and nonpro-
fessional personnel (including volunteers), supervision of pro-
fessional and nonprofessional personnel (including volunteers),
the provision and coordination of treatment and services (in-
cluding support and bereavement services), the management,
ownership, and organizational structure (including lines of au-
thority and delegation of responsibility and the composition of an
interdisciplinary team), clinical and business records, financial
ability to carry out the functions as proposed by the HCSSA,
safety, fire prevention, and sanitary standards for residential
and inpatient units, and any other aspects of home health, hos-
pice, or personal assistance services as necessary to protect
the public; under §142.023 which provides the board with the
authority to establish minimum requirements for the issuance,
denial, renewal, suspension, emergency suspension, and revo-
cation of a permit to a home health medication aide, curricula
to train a home health medication aide, minimum standards for
the approval of home health medication aide training programs
and for rescinding approval, the acts and practices that are al-
lowed or prohibited to a permit holder, and minimum standards
for on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law upon the board, the department and
the commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Subchapter B. Application and Issuance of a Li-
cense
25 TAC §115.11, §115.12
The repeals are adopted under the Health and Safety Code,
§142.004(c), which provides the board with authority to adopt
rules to require an applicant to provide documentation estab-
lishing the applicant has sufficient financial resources to provide
services during the term of the license, a list of management
personnel, a description of personnel qualifications, a plan for
providing continuing training and education for personnel, doc-
umentation that the applicant is capable of meeting the mini-
mum standards related to quality of care, and documentation
that the applicant has a plan for the orderly transfer of care of
clients if the applicant cannot maintain or deliver services un-
der the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
an alternate delivery site license; under §142.012 which pro-
vides the board with authority to adopt rules to set minimum
standards relating to qualifications for professional and nonpro-
fessional personnel (including volunteers), supervision of pro-
fessional and nonprofessional personnel (including volunteers),
the provision and coordination of treatment and services (in-
cluding support and bereavement services), the management,
ownership, and organizational structure (including lines of au-
thority and delegation of responsibility and the composition of an
interdisciplinary team), clinical and business records, financial
ability to carry out the functions as proposed by the HCSSA,
safety, fire prevention, and sanitary standards for residential
and inpatient units, and any other aspects of home health, hos-
pice, or personal assistance services as necessary to protect
the public; under §142.023 which provides the board with the
authority to establish minimum requirements for the issuance,
denial, renewal, suspension, emergency suspension, and revo-
cation of a permit to a home health medication aide, curricula
to train a home health medication aide, minimum standards for
the approval of home health medication aide training programs
and for rescinding approval, the acts and practices that are al-
lowed or prohibited to a permit holder, and minimum standards
for on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law upon the board, the department and
the commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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25 TAC §§115.11-115.16
The amendments and new sections are adopted under the
Health and Safety Code, §142.004(c), which provides the board
with authority to adopt rules to require an applicant to provide
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documentation establishing the applicant has sufficient financial
resources to provide services during the term of the license, a
list of management personnel, a description of personnel qual-
ifications, a plan for providing continuing training and educa-
tion for personnel, documentation that the applicant is capable
of meeting the minimum standards related to quality of care,
and documentation that the applicant has a plan for the or-
derly transfer of care of clients if the applicant cannot main-
tain or deliver services under the license; under §142.008(b)
which provides the board with authority to adopt rules to es-
tablish eligibility requirements for a branch office license; under
§142.0085(b) which provides the board with authority to estab-
lish eligibility requirements for an alternate delivery site license;
under §142.012 which provides the board with authority to adopt
rules to set minimum standards relating to qualifications for pro-
fessional and nonprofessional personnel (including volunteers),
supervision of professional and nonprofessional personnel (in-
cluding volunteers), the provision and coordination of treatment
and services (including support and bereavement services), the
management, ownership, and organizational structure (includ-
ing lines of authority and delegation of responsibility and the
composition of an interdisciplinary team), clinical and business
records, financial ability to carry out the functions as proposed
by the HCSSA, safety, fire prevention, and sanitary standards
for residential and inpatient units, and any other aspects of
home health, hospice, or personal assistance services as nec-
essary to protect the public; under §142.023 which provides the
board with the authority to establish minimum requirements for
the issuance, denial, renewal, suspension, emergency suspen-
sion, and revocation of a permit to a home health medication
aide, curricula to train a home health medication aide, minimum
standards for the approval of home health medication aide train-
ing programs and for rescinding approval, the acts and practices
that are allowed or prohibited to a permit holder, and minimum
standards for on-site supervision of a permit holder by a regis-
tered nurse; and under Health and Safety Code, §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department and the commissioner of health.
§115.11. Application and Issuance of Initial License.
(a) All first-time applications for a license are applications
for an initial license.
(b) Upon written request, the Texas Department of Health
(department) will furnish a person with an application packet for an
agency license.
(c) If the applicant is an individual, the applicant shall be at
least 18 years of age.
(d) The applicant shall retain a copy of all documentation
that is submitted to the department.
(e) An agency operating in another state must receive a
license as a parent agency in Texas in order to operate as an agency
in Texas.
(f) A separate license is required for each principal place of
business.
(g) The applicant shall apply for a license in accordance with
this subsection.
(1) The applicant may request one or a combination of
the following categories under the license. An agency is not required
to be licensed in more than one category if the agency’s category
covers the provided services:
(A) licensed and certified home health services;
(B) licensed and certified home health services with
home dialysis designation;
(C) licensed home health services;
(D) licensed home health services with home dialysis
designation;
(E) hospice services which may include residential or
inpatient units; or
(F) personal assistance services.
(2) The applicant for a license shall submit the informa-
tion listed in subparagraphs (A) - (T) of this paragraph to the de-
partment within six months from the date the department mails the
application packet to the applicant. If the department does not receive
the information listed in subparagraphs (A) - (T) of this paragraph
within six months from the mailing date, the applicant must request a
new application packet. The following documents must be submitted
with the original application form and shall be originals or notarized
copies:
(A) an accurate and complete application form which
contains original signatures. The address provided on the application
must be the address from which the agency will be operating and
providing services. The address for its place of business to be licensed
by the department must be located in the State of Texas;
(B) a description of the agency’s service area. The
service area shall be established in accordance with §115.21(a)(6)
of this title (relating to Licensure Requirements and Standards for
Agencies Providing Licensed Home Health, Licensed and Certified
Home Health, or Hospice Services) for agencies providing licensed
home health, licensed and certified home health, or hospice services;
or §115.26(b) of this title (relating to Standards for Personal
Assistance Services) for agencies with the category of personal
assistance services;
(C) a nonrefundable license fee;
(D) the name of the applicant;
(E) a list of names of all persons who own at least a
10% interest in the applicant;
(F) a list of any businesses with which the applicant
subcontracts and in which the persons listed under subparagraph (E)
of this paragraph hold at least 5% of the ownership;.
(G) the name and business address of:
(i) each limited partner and general partner if the
applicant is a partnership; and
(ii) each director and officer if the applicant is a
corporation, limited liability company or other business entity;
(H) if the applicant has held or holds an agency
license or has been or is an affiliate of another licensed agency,
the relationship, including the name and current or last address of
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the other agency and the date such relationship commenced and, if
applicable, the date it was terminated;
(I) if the applicant is a subsidiary of another organiza-
tion, the names and addresses of the parent organization, the names
and addresses of the officers and directors of the parent organization
and the name of each subsidiary of the parent organization; and
(J) if the facility is operated by or proposed to be
operated under a management contract, the names and addresses of
any person and organization having an ownership interest of 10% or
more in the management company;
(K) for a parent agency:
(i) a proposed budget covering the period of time
of the license;
(ii) a notarized affidavit attesting to the following:
(I) that the applicant has not been adjudged
insolvent or bankrupt in a state or federal court during the seven-
year period preceding the application date;
(II) that the applicant is not a party in a state or
federal court to a bankruptcy or insolvency proceeding with respect
to the applicant; and
(III) that the applicant has the financial re-
sources to meet its proposed budget and to provide the services re-
quired by the statute and by the department during the term of the
license;
(iii) its organizational structure, a list of manage-
ment personnel (including names and titles), and a job description
of each administrative and supervisory position. The job description
must contain at a minimum the job title, qualifications including re-
quired education and training, and job responsibilities. The applicant
must submit a plan to provide annual continuing education and train-
ing for management personnel;
(iv) the resume or curriculum vitae of the agency
administrator. The resume or curriculum vitae shall reflect that the
administrator has the qualifications described in §115.21(b)(3)(B) of
this title for agencies providing licensed home health, licensed and
certified home health, or hospice services; or §115.26(g) of this title
for agencies providing personal assistance services; and
(v) the resume or curriculum vitae of the agency
supervising nurse (if applicable). The resume or curriculum vitae
shall reflect that the supervising nurse has the qualifications described
in §115.21(b)(3)(C) of this title;
(L) a written plan for the orderly transfer of care of
the applicant’s clients and clinical records if the applicant is unable
to maintain services under the license;
(M) a notarized statement attesting that the applicant
is capable of meeting the requirements of this chapter for the
provision of home health, hospice, or personal assistance services;
(N) if an applicant is a corporation, a current letter
from the state comptroller’s office stating the corporation is in good
standing or a notarized certification that the tax owed to the state
under the Tax Code, Chapter 171, is not delinquent or that the
corporation is exempt from the payment of the tax and is not subject
to the Tax Code, Chapter 171;
(O) if accredited, documentation from:
(i) the Joint Commission for Accreditation of
Healthcare Organizations indicating the agency holds a current
accreditation for the applicable service; or
(ii) the Community Health Accreditation Program
indicating the agency is accredited for the applicable service;
(P) if accredited by another accrediting organization,
documentation regarding the accrediting organization to show that
the accrediting organization’s standards meet or exceed this chapter;
(Q) if certified by another state agency to deliver ser-
vices for which a license is required under this chapter, documentation
from the certifying state agency(ies) confirming the certification;
(R) the following data concerning the applicant, the
applicant’s affiliates, and the managers of the applicant:
(i) denial, suspension, or revocation of an agency
license or a license for any health care facility in any state or any
other enforcement action, such as court civil or criminal action;
(ii) denial, suspension, or revocation of or other
enforcement action against an agency license or a license for any
health care facility in any state which is or was proposed by the
licensing agency and the status of the proposal;
(iii) surrendering a license before expiration of the
license or allowing a license to expire in lieu of the department
proceeding with enforcement action;
(iv) federal or state Medicaid or Medicare sanctions
or penalties relating to the operation of an agency or health care
facility;
(v) federal or state (any state) criminal felony
convictions;
(vi) operation of an agency that has been decertified
in any state under Medicare or Medicaid; or
(vii) debarment, exclusion, or contract cancellation
in any state from Medicare or Medicaid;
(S) for the two-year period preceding the application
date, the following data concerning the applicant, the applicant’s
affiliates, and the managers of the applicant:
(i) federal or state (any state) criminal misdemeanor
convictions;
(ii) federal or state (any state) tax liens;
(iii) unsatisfied final judgements;
(iv) eviction involving any property or space used
as an agency in any state;
(v) unresolved final state or federal Medicare or
Medicaid audit exceptions; or
(vi) injunctive orders from any court; and
(T) notice that the agency has attended a presurvey
conference at the office designated by the department, or that
the designated survey office has waived the presurvey conference.
The application is not considered complete and correct unless the
department has received this notice.
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(i) It is the agency’s responsibility to contact the
designated survey office to schedule a presurvey conference.
(ii) The administrator and supervising nurse (if
applicable) shall attend the presurvey conference.
(iii) The designated survey office shall verify com-
pliance with the applicable provisions of this chapter and recommend
that the agency be issued an initial license or that the application be
denied pursuant to §115.52 of this title (relating to Enforcement Ac-
tion).
(3) Upon the department’s receipt of the application form,
the required information described in paragraph (2) of this subsection,
and the fee from an applicant, the department shall review the material
to determine whether it is complete and correct.
(A) The time periods for reviewing the material shall
be in accordance with §115.16 of this title (relating to Time Periods
for Processing and Issuing a License).
(B) If an agency receives a notice from the department
that some or all of the information required under paragraph (2)
of this subsection is deficient, the agency shall submit the required
information no later than six months from the date of the notice.
(i) An agency which fails to submit the required
information within six months from the notice date is considered to
have withdrawn its application for an initial agency license. The
license fee will not be refunded.
(ii) An agency which has withdrawn its application
must reapply for a license in accordance with this section, if it wishes
to continue the application process. A new license fee is required.
(C) Information received by the department relating to
the competence and financial resources of the applicant is confidential
and may not be disclosed to the public.
(4) Once the department has determined that the appli-
cation form, the information described in paragraph (2) of this sub-
section required to accompany the application form, and the license
fee are complete and correct, the department shall issue the initial
license. The initial license shall expire:
(A) on the last day of the preceding month of the next
year if issued on the first day of a month; or
(B) on the last day of the month of issuance of the
next year if issued on the second or any subsequent day of a month.
(5) The department shall mail the initial license certificate
to the licensee. The license certificate will designate the category(ies)
of service the agency is authorized to provide at or from the desig-
nated place of business.
(h) An agency may not admit a client or initiate services until
it has received the initial license certificate.
(i) The agency shall admit at least one client and initiate
services during the initial license period.
(1) Upon admitting the first client, the agency shall inform
the designated survey office of the admission and the name of the
client and request that an initial survey be conducted.
(2) The agency is not required to admit a client(s) under
each category authorized under the license in order to be surveyed
by the department.
(j) A department surveyor shall conduct an onsite survey of
the agency after the issuance of the initial license.
(1) Upon receiving an agency request for an initial survey,
the designated survey office shall schedule the survey of the agency
and shall inform the agency of the survey date and time.
(2) An initial survey shall not be required if the agency
has received accreditation by the Community Health Accreditation
Program or the Joint Commission on Accreditation for Healthcare
Organizations since the issuance of the initial license.
(3) All applicants issued an initial license must be pro-
viding or have provided services to one or more clients at the time
of the initial survey.
(4) At the time of the initial survey, the agency shall:
(A) have the following available and ready for review
by the surveyor upon the surveyor’s arrival:
(i) a list(s) of clients who are receiving services
or who have received services from the agency. This list(s) must
include the name(s), address(es), and telephone number(s) of the
clients served and the service(s) provided; and
(ii) the client record for each client admitted during
the licensing period prior to survey; and
(B) assure that the administrator and supervising nurse
or designee(s), if applicable, are present at the entrance conference,
available during the survey, and present at the exit conference. If the
administrator and supervising nurse or designee(s) are not present at
the surveyor’s arrival, the survey will not be conducted, the initial
license may be revoked and the renewal license denied in accordance
with §115.52 of this title (relating to Enforcement Action).
(5) The department will not renew the license unless the
designated survey office has conducted an initial survey of the agency.
(k) A person who has requested the category of licensed
and certified home health services on the initial license application
shall also make application for certification by the United States
Department of Health and Human Services (USDHHS) as a Medicare
certified agency under the Social Security Act, Title XVIII.
(1) Pending approval by the USDHHS Health Care Fi-
nancing Administration (HCFA), the person:
(A) will receive an initial license reflecting the
category of licensed home health services; and
(B) shall comply with the Medicare conditions of
participation for home health agencies in 42 Code of Federal
Regulations, Part 484, as if the person were duly certified.
(2) Upon becoming certified by HCFA to participate
in the Medicare program during the initial licensing period, the
department shall send notice to the agency that the category of
licensed and certified home health services has been added to the
license. The agency shall submit a written request for deletion or
retention of the licensed home health services category.
(3) If HCFA denies certification to the person or if
the person withdraws application for participation in the Medicare
program, the person will retain the category of licensed home health
services. An agency’s retention of the licensed home health services
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category does not preclude the department from taking enforcement
action, as appropriate, under §115.52 of this title.
(l) Continuing compliance with the minimum standards and
the provisions of this chapter for the services authorized to be
provided under the license is required during the initial licensing
period in order for a first renewal license to be issued.
(1) An agency authorized under the license to provide
licensed home health, licensed and certified home health, or hospice
services shall comply with §115.21 of this title.
(2) An agency authorized under the license to provide
licensed home health services shall comply with §115.22 of this title
(relating to Standards for Licensed Home Health Services).
(3) An agency authorized under the license to provide
licensed and certified home health services shall comply with §115.23
of this title (relating to Standards for Licensed and Certified Home
Health Services).
(4) An agency authorized under the license to provide
home dialysis shall comply with §115.24 of this title (relating to
Standards for Home Dialysis Designation).
(5) An agency authorized under the license to provide
hospice services shall comply with §115.25 of this title (relating to
Standards for Hospice Services).
(6) An agency which holds a license with the category of
personal assistance services shall comply with §115.26 of this title
(relating to Standards for Personal Assistance Services).
(m) If the department determines that compliance with the
minimum standards and the provisions of this chapter is not sub-
stantiated after the issuance of the initial license, the department may
propose to revoke the initial license and deny the first renewal license
and shall notify the applicant of a license revocation and denial as
provided in §115.52 of this title.
(n) If an applicant decides not to continue the application
process for an initial license, the application may be withdrawn. If a
license has been issued, the applicant shall cease providing services
and return the license to the department with its written request to
withdraw. The department shall acknowledge receipt of the request
to withdraw. The license fee will not be refunded.
(o) A person may not engage in the business of providing
home health, hospice, or personal assistance services, or represent to
the public that the person is a provider of home health, hospice, or
personal assistance services for pay or other consideration without a
license.
§115.12. Issuance and Renewal of License.
(a) Eligibility for license renewal.
(1) An agency shall renew a license annually. The Texas
Department of Health
(department) shall issue a renewal license to an agency which
meets the minimum standards for a license.
(2) The renewal license shall expire 12 months from the
date of issuance. For each annual license period, the agency shall
provide services to one or more clients and document the provision
of services. The agency must show proof that services have been
provided under the license within the previous 12 months. Such
documentation shall be available for review by a department surveyor.
(3) An agency with an initial license is eligible for first
renewal of the license when the agency has met the provisions of
§115.11(h)-(j) of this title (relating to Application and Issuance of
Initial License), continues to comply with the provisions of this
chapter applicable to the category(ies) authorized under the license,
and has applied for renewal of the license in accordance with
subsection (b) of this section.
(4) An agency with a renewal license is eligible for
subsequent renewal of the license annually when the agency continues
to comply with the applicable provisions of this chapter and has
applied for renewal of the license in accordance with subsection (b)
of this section.
(5) An agency is not required to admit a client(s) under
each category authorized under the license as a condition for renewal
of the license.
(6) An agency license will not be renewed with the
category of licensed and certified home health services if the agency
withdraws from or is terminated (voluntarily or involuntarily) from
participation in the Medicare program. However, if continued
compliance with the requirements for licensed home health services
is demonstrated, the license shall be renewed with the category of
licensed home health services.
(7) A license will not be renewed if renewal is prohibited
by the Texas Education Code, §57.491 relating to defaults on
guaranteed student loans.
(8) A license will not be renewed if it is suspended under
the Family Code, Chapter 232 relating to license suspension of
delinquent child support obligors.
(9) If an agency makes a timely application for renewal
of a license, and action to revoke, suspend, or deny renewal of the
license is pending, the license does not expire but does extend until
the application for renewal is granted or denied after the opportunity
for a formal hearing. A renewal license certificate will not be
issued unless the department has determined the reason for the
proposed action no longer exists but the department will issue a letter
acknowledging the extension of the license.
(b) Renewal application.
(1) The department will send notice of expiration to an
agency at least 60 calendar days before the expiration date of the
license. If the agency has not received notice of expiration from the
department 45 calendar days prior to the expiration date, it is the
duty of the agency to notify the department and request a renewal
application for a license.
(2) The agency shall submit to the department postmarked
prior to the expiration date of the license:
(A) a complete and correct application renewal form
which includes updated disclosure information and ownership and
management information as required by §115.11(g)(2)(R) and (S) of
this title;
(B) the renewal license fee;
(C) if accredited, documentation from:
(i) the Joint Commission for Accreditation of
Healthcare Organizations indicating the agency holds a current
accreditation for the applicable service; or
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(ii) the Community Health Accreditation Program
indicating the agency is accredited for the applicable service;
(D) if accredited by another accrediting organization,
documentation regarding the accrediting organization to show that
the accrediting organization’s standards meet or exceed this chapter;
(E) if certified by or contracting with another state
agency to deliver services for which a license is required under
this chapter, documentation from the certifying state agency(ies)
confirming the certification or contract; and
(F) if an applicant is a corporation, a current letter
from the state comptroller’s office stating the corporation is in good
standing or a notarized certification that the tax owed to the state
under the Tax Code, Chapter 171, is not delinquent or that the
corporation is exempt from the payment of the tax and is not subject
to the Tax Code, Chapter 171.
(3) All documents submitted with the renewal application
shall be notarized copies or originals. The time periods for processing
an application shall be in accordance with §115.16 of this title
(relating to Time Periods for Processing and Issuing a License).
(c) Timely application required. An agency which fails to
make timely and sufficient application for renewal of its license shall
not provide home health, hospice, or personal assistance services
after the expiration date of the license. If an agency fails to make
timely and sufficient application for renewal of a license prior to the
expiration date of the license, the agency must cease operation upon
expiration of the license. In order to resume operations, the agency
must apply for an initial license in accordance with §115.11 of this
title.
(d) Active military duty exception. If a licensee fails to
timely renew his or her license on or after August 1, 1990, because
the licensee is or was on active duty with the armed forces of the
United States of America serving outside the State of Texas, the
licensee may renew the license pursuant to this subsection.
(1) Renewal of the license may be requested by the
licensee, the licensee’s spouse, or an individual having power of
attorney from the licensee. The renewal form shall include a current
address and telephone number for the individual requesting the
renewal.
(2) Renewal may be requested before or after the expira-
tion of the license.
(3) A copy of the official orders or other official military
documentation showing that the licensee is or was on active military
duty serving outside the State of Texas shall be filed with the
department along with the renewal form.
(4) A copy of the power of attorney from the licensee
shall be filed with the department along with the renewal form if
the individual having the power of attorney executes any of the
documents required in this section.
(5) A licensee renewing under this subsection shall pay
the applicable renewal fee.
(6) A licensee is not authorized to operate the agency for
which the license was obtained after the expiration of the license
unless and until the licensee actually renews the license.
(7) This subsection applies to a licensee who is a sole
practitioner or a partnership with only individuals as partners where
all of the partners were on active duty with the armed forces of the
United States serving outside the State of Texas.
(e) Withdrawal of application. If an agency decides not to
continue the application process for the renewal of a license, the
application may be withdrawn. If a license has been issued, the
applicant shall return the license to the department with its written
request to withdraw and cease providing services. The department
shall acknowledge receipt of the request to withdraw.
§115.13. Change of Ownership or Services.
(a) No license may be transferred from one person to another
person.
(1) A person who desires to receive a license in its name
for an agency currently licensed under the name of another person
or to change the ownership of any agency must comply with the
following provisions.
(A) The person must submit a license application prior
to the date of the change of ownership. The application shall be,
if applicable, in accordance with §115.11 of this title (relating to
Application and Issuance of Initial License), §115.14 of this title
(relating to Application and Issuance of a Branch Office License)
or §115.15 of this title (relating to Application and Issuance of an
Alternate Delivery Site License). The application shall include:
(i) the effective date of the change of ownership;
and
(ii) a notarized affidavit signed by the previous
owner acknowledging agreement with the change of ownership. If
the applicant is a corporation, the application shall include a copy of
the applicant’s articles of incorporation. If the applicant is a business
entity other than a corporation, the applicant shall include a copy of
the sales agreement.
(B) The on-site survey required by §115.11(i) of this
title may be waived by the department.
(C) When the person has complied with the provisions
of §115.11 of this title, the department shall issue an initial license
which shall be effective the date of the change of ownership. The
department shall renew the license in accordance with §115.12 of this
title (relating to Issuance and Renewal of License) without an initial
survey if waived under subparagraph (B) of this paragraph.
(D) The initial license issued to the new owner shall
expire:
(i) on the last day of the preceding month of the
next year if issued on the first day of a month; or
(ii) on the last day of the month of issuance of the
next year if issued on the second or any subsequent day of the month.
(E) The previous owner’s license shall be void on the
effective date of the new initial license and must be surrendered to
the department.
(2) (No change.)
(3) A change of ownership of a licensed agency under
this subsection occurs when the name of the licensed person or entity
as reflected on the license certificate and original application will
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be changed, unless a licensee who is a business entity is simply
amending its official documents to revise its name.
(4) A change of ownership for a parent agency is a
change of ownership for the parent agency’s branch office(s) or
alternate delivery site(s) and requires the submittal of a new initial
application(s) and fee(s) for the branch office(s) or alternate delivery
site(s).
(5) The provisions of this subsection are in addition to any
applicable federal law or regulations relating to change of ownership
or control.
(b) An agency shall notify the department in writing and
within 15 calendar days after any of the following:
(1) change in state agency certification or accreditation
status; and
(2) cessation of operation of the agency, branch office, or
alternate delivery site. The agency shall include in the written notice
the reason for closure, the location of the client records, and the name
and address of the client record custodian. If an agency closes with
an active client roster, a copy of the active client record shall be
transferred with the client to the receiving agency in order to assure
continuity of care and services to the client. The initial license or
renewal license shall be mailed or returned to the department at the
end of the day services were terminated.
(c) An agency which wishes to add or delete a category to
the license shall inform the department in writing 30 calendar days
prior to the addition or deletion of the category.
(1) The department will approve or disapprove the addi-
tion of a category.
(A) At the discretion of the department, an agency
shall attend a presurvey conference at the designated survey office
prior to the department approving the addition of a category.
(B) If disapproved, the department shall inform the
agency of the reason for disapproval.
(2) At the discretion of the department an on-site survey
may be conducted following the approval of a category.
(3) The department’s receipt of an agency request to
delete a category from the license does not preclude the department
from taking enforcement action as appropriate in accordance with
§115.52 of this title (relating to Enforcement Action).
(d) If an agency changes the name under which it is doing
business as but not the ownership, it must send written notification to
the department within five business days after the effective date of the
name change and a notarized copy of any documents required to be
filed with the secretary of state or other governmental authority(ies)
(e.g. an assumed name certificate) reflecting the name change. The
department shall determine if the change is a transfer under subsec-
tion (a) of this section.
§115.14. Application and Issuance of a Branch Office License.
(a) The Texas Department of Health (department) may issue
a branch office license to a person who holds a current agency license
to provide home health or personal assistance services. A person who
holds a current agency license is eligible to apply for a branch office
license:
(1) for an agency with an initial license, if the agency
has received a license to provide home health or personal assistance
services in the State of Texas and successfully completed an initial
onsite survey to verify compliance with the statute and this chapter;
or for an agency with a first renewal license or subsequent renewal
license, if the agency has demonstrated substantial compliance with
the statute and this chapter during the licensure period; and
(2) if enforcement action against the agency license is not
proposed under §115.52 of this title (relating to Enforcement Action).
(b) (No change.)
(c) The parent agency applicant shall submit to the depart-
ment:
(1) a complete and correct application;
(2) the required license fee;
(3) the organizational structure of the branch office which
shows its relationship under the parent agency and includes the
names and titles of the branch office management, supervisory, and
administrative personnel;
(4) a proposed budget specific to the branch office cover-
ing the period of time of the license; and
(5) a description of the branch office’s service area. The
service area must meet the criteria in §115.27 of this title (relating to
Standards for Branch Offices).
(d) (No change.)
(e) The department shall review the application and accom-
panying material to determine whether it is complete and correct.
(1) The time frames for review shall be in accordance
with §115.16 of this title (relating to Time Periods for Processing
and Issuing a License).
(2) An agency which fails to respond to the department’s
notice of an incomplete application for a branch office license
described in §115.16(b) of this title within six months from the date
of the notice is considered to have withdrawn the application for
a branch office license. The branch office license fee will not be
refunded
(3) An agency which has withdrawn its application for
a branch office license must reapply for a branch office license in
accordance with subsection (c) of this section. A new branch office
license fee is required.
(f) The department shall notify the designated survey office
of the agency’s request to establish a branch office.
(g) The designated survey office will conduct a review of the
applicant’s request to establish a branch office. The survey office will
recommend to approve or disapprove the branch office request. At
the discretion of the department, the designated survey office may
conduct an onsite survey of the branch office prior to recommending
approval or disapproval of the branch office request.
(h) The department may propose denial of the application
according to §115.52 of this title (relating to Enforcement Action)
after consideration of the designated survey office’s recommendation.
(i) Upon approval of the branch office license application, the
department will issue the branch office a license, which shall expire
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on the same expiration date as the parent agency’s license and shall
be renewed with the parent agency’s license.
(j) At the discretion of the department, an onsite survey of
the branch office may be conducted after issuance of the license to
determine compliance with the statute and this chapter.
(k) The department will mail the branch office license to the
licensee. The branch office license shall be posted in a conspicuous
place on the licensed branch office premises.
(l) The branch office shall comply with §115.27 of this title
and the standards relating to the category(ies) authorized under the
license.
§115.15. Application and Issuance of an Alternate Delivery Site
License.
(a) The department may issue an alternate delivery site
license to a person who holds a current agency license to provide
hospice services. A person who holds a current agency license to
provide hospice services is eligible to apply for an alternate delivery
site license:
(1) for an agency with an initial license, if the agency
has received a license to provide hospice services in the State of
Texas and has successfully completed an initial onsite survey to
verify compliance with the statute and this chapter; or for an agency
with a first renewal or subsequent renewal license, if the agency has
demonstrated substantial compliance with the statute and this chapter
during the licensure period; and
(2) if enforcement action against the agency license is not
proposed under §115.52 of this title (relating to Enforcement Action).
(b) Upon written request, the department shall furnish a
hospice license holder with an application for an alternate delivery
site license.
(c) The hospice shall submit to the department:
(1) a complete and correct application;
(2) the required license fee;
(3) the organizational structure of the alternate delivery
site which shows its relationship under the hospice and includes
the names and titles of the alternate delivery site management,
supervisory, and administrative personnel;
(4) a proposed budget specific to the alternate delivery
site covering the period of time of the license; and
(5) a description of the alternate delivery site’s service
area. The service area must meet the criteria in §115.28 of this title
(related to Standards for Alternate Delivery Sites).
(d) The hospice shall retain a copy of all documentation that
is submitted to the department.
(e) The department shall review the application and accom-
panying material to determine whether it is complete and correct.
(1) The time frames for review shall be in accordance
with §115.16 of this title (relating to Time Periods for Processing
and Issuing a License).
(2) An agency which fails to respond to the department’s
notice of an incomplete application for an alternate delivery site
license described in §115.16(b) of this title within six months from the
date of the notice is considered to have withdrawn the application for
an alternate delivery site license. The alternate delivery site license
fee will not be refunded
(3) An agency which has withdrawn its application for an
alternate delivery site license must reapply for an alternate delivery
site license in accordance with subsection (c) of this section. A new
alternate delivery site license fee is required.
(f) The department shall notify the designated survey office
of the hospice’s request to establish an alternate delivery site.
(g) The designated survey office shall conduct a review of the
hospice’s request to establish an alternate delivery site. The survey
office will recommend to approve or disapprove the alternate delivery
site request. At the discretion of the department, the designated
survey office may conduct an onsite survey of the alternate delivery
site prior to recommending approval or disapproval of the alternate
delivery site request.
(h) The department may propose denial of the application
according to §115.52 of this title after consideration of the designated
survey office’s recommendation.
(i) Upon approval of the alternate delivery site application,
the department will issue the alternate delivery site a license, which
shall expire on the same expiration date as the hospice’s license, and
shall be renewed with the hospice’s license. The alternate delivery
site license shall be posted in a conspicuous place on the licensed
alternate delivery site premises.
(j) The alternate delivery site shall comply with §115.25 of
this title (relating to Standards for Hospice Services) and §115.28 of
this title. The designated survey office will conduct an on-site survey
after a license has been issued to verify compliance with §115.25 of
this title and §115.28 of this title.
(k) If the designated survey office recommends that the
licensed alternate delivery site seek a license as a hospice, a written
report supporting the recommendation shall be submitted to the
department for review.
§115.16. Time Periods for Processing and Issuing a License.
(a) General.
(1) The date a license application is received is the
date the application reaches the Health Facility Licensing Division
(division), Texas Department of Health (department).
(2) An application for an initial license is complete when
the department has received, reviewed, and found acceptable the
information described in §115.11 of this title (relating to Application
and Issuance of Initial License).
(3) An application for a renewal license is complete when
the department has received, reviewed and found acceptable the
information described in §115.12 of this title (relating to Issuance
and Renewal of License).
(4) An application for a change of ownership license is
complete when the department has received, reviewed, and found
acceptable the information described in §115.13 of this title (relating
to Change of Ownership or Services).
(b) Time periods. An application from an agency for an
initial license, renewal license, or change of ownership license shall
be processed in accordance with the following time periods.
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(1) The first time period begins on the date the division
receives the application and ends on the date the license is issued,
or if the application is received incomplete, the period ends on the
date the facility is issued a written notice that the application is
incomplete. The written notice shall describe the specific information
that is required before the application is considered complete. The
first time period is 45 days.
(2) The second time period begins on the date the last
item necessary to complete the application is received and ends on
the date the license is issued. The second time period is 45 days.
(c) Reimbursement of fees.
(1) In the event the application is not processed in the
time periods stated in subsection (b) of this section, the applicant
has the right to request that the department reimburse in full the fee
paid in that particular application process. If the department does
not agree that the established periods have been violated or finds that
good cause existed for exceeding the established periods, the request
will be denied.
(2) Good cause for exceeding the period established is
considered to exist if:
(A) the number of applications for licenses to be
processed exceeds by 15% or more the number processed in the same
calendar quarter the preceding year;
(B) another public or private entity utilized in the
application process caused the delay; or
(C) other conditions existed giving good cause for
exceeding the established periods.
(d) Appeal. If the request for reimbursement as authorized by
subsection (c) of this section is denied, the applicant may then appeal
to the commissioner of health for a resolution of the dispute. The
applicant shall give written notice to the commissioner requesting
reimbursement of the fee paid because the application was not
processed within the established time period. The department shall
submit a written report of the facts related to the processing of the
application and good cause for exceeding the established time periods.
The commissioner will make the final decision and provide written
notification of the decision to the applicant and the director.
(e) Hearings. If a hearing is proposed during the processing
of the application, the time periods in §1.34 of this title (relating to
Time Periods for Conducting Contested Case Hearing) are applicable.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Subchapter C. Service Standards
25 TAC §115.21
The repeal is adopted under the Health and Safety Code,
§142.004(c), which provides the board with authority to adopt
rules to require an applicant to provide documentation estab-
lishing the applicant has sufficient financial resources to provide
services during the term of the license, a list of management
personnel, a description of personnel qualifications, a plan for
providing continuing training and education for personnel, doc-
umentation that the applicant is capable of meeting the mini-
mum standards related to quality of care, and documentation
that the applicant has a plan for the orderly transfer of care of
clients if the applicant cannot maintain or deliver services un-
der the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
n alternate delivery site license; under §142.012 which pro-
vides the board with authority to adopt rules to set minimum
standards relating to qualifications for professional and nonpro-
fessional personnel (including volunteers), supervision of pro-
fessional and nonprofessional personnel (including volunteers),
the provision and coordination of treatment and services (in-
cluding support and bereavement services), the management,
ownership, and organizational structure (including lines of au-
thority and delegation of responsibility and the composition of an
interdisciplinary team), clinical and business records, financial
ability to carry out the functions as proposed by the HCSSA,
safety, fire prevention, and sanitary standards for residential
and inpatient units, and any other aspects of home health, hos-
pice, or personal assistance services as necessary to protect
the public; under §142.023 which provides the board with the
authority to establish minimum requirements for the issuance,
denial, renewal, suspension, emergency suspension, and revo-
cation of a permit to a home health medication aide, curricula
to train a home health medication aide, minimum standards for
the approval of home health medication aide training programs
and for rescinding approval, the acts and practices that are al-
lowed or prohibited to a permit holder, and minimum standards
for on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law upon the board, the department and
the commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The amendments and new section are adopted under the
Health and Safety Code, §142.004(c), which provides the board
with authority to adopt rules to require an applicant to provide
documentation establishing the applicant has sufficient financial
resources to provide services during the term of the license, a
list of management personnel, a description of personnel qual-
ifications, a plan for providing continuing training and educa-
tion for personnel, documentation that the applicant is capable
of meeting the minimum standards related to quality of care,
and documentation that the applicant has a plan for the or-
derly transfer of care of clients if the applicant cannot main-
tain or deliver services under the license; under §142.008(b)
which provides the board with authority to adopt rules to es-
tablish eligibility requirements for a branch office license; under
§142.0085(b) which provides the board with authority to estab-
lish eligibility requirements for an alternate delivery site license;
under §142.012 which provides the board with authority to adopt
rules to set minimum standards relating to qualifications for pro-
fessional and nonprofessional personnel (including volunteers),
supervision of professional and nonprofessional personnel (in-
cluding volunteers), the provision and coordination of treatment
and services (including support and bereavement services), the
management, ownership, and organizational structure (includ-
ing lines of authority and delegation of responsibility and the
composition of an interdisciplinary team), clinical and business
records, financial ability to carry out the functions as proposed
by the HCSSA, safety, fire prevention, and sanitary standards
for residential and inpatient units, and any other aspects of
home health, hospice, or personal assistance services as nec-
essary to protect the public; under §142.023 which provides the
board with the authority to establish minimum requirements for
the issuance, denial, renewal, suspension, emergency suspen-
sion, and revocation of a permit to a home health medication
aide, curricula to train a home health medication aide, minimum
standards for the approval of home health medication aide train-
ing programs and for rescinding approval, the acts and practices
that are allowed or prohibited to a permit holder, and minimum
standards for on-site supervision of a permit holder by a regis-
tered nurse; and under Health and Safety Code, §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department and the commissioner of health.
§115.21. Licensure Requirements and Standards for Agencies
Providing Licensed Home Health, Licensed and Certified Home
Health, or Hospice Services.
(a) Conditions of license. An agency licensed to provide
licensed home health, licensed and certified home health, or hospice
services shall comply with the requirements in this section.
(1) A license shall be displayed in a conspicuous place in
the designated place of business.
(2) A license may be transferred from one location to
another without prior approval from the Texas Department of Health
(department). If an agency is considering relocation, the agency
shall notify the department 30 calendar days prior to the intended
relocation. The department will provide written notification to the
agency amending the annual license to reflect the new location.
(3) The relocation of a branch office or alternate delivery
site to a different parent agency shall require submission of a new
application for the branch office or alternate delivery site and shall
comply with §115.14 of this title (relating to Application and Issuance
of a Branch Office License) and §115.15 of this title (relating to
Application and Issuance of an Alternate Delivery Site License) as
appropriate.
(4) An agency shall notify the department in writing of
any change in its telephone number within 30 calendar days after the
change.
(5) A license shall not be materially altered.
(6) An agency shall provide services only within its
service area.
(A) The agency shall maintain adequate staff to
provide services and to supervise the provision of services within
the service area.
(B) An agency may expand its service area at any time
during the licensure period. To expand its service area, an agency
must submit to the department a written notice for the expansion
which includes revised boundaries of the agency’s original service
area, the effective date of the expansion, and an updated list of
management and supervisory personnel (including names), if changes
are made. The notice must be submitted either before or within 30
calendar days after the effective date of the expansion.
(C) An agency may reduce its service area at any
time during the licensure period by sending the department written
notification of the reduction, revised boundaries of the agency’s
original service area, and the effective date of the reduction.
(D) A branch office or alternate delivery site shall be
located within the parent agency’s service area.




(A) An agency shall adopt, implement, and enforce
the provisions of the Human Resources Code, Chapter 102 (relating
to Rights of the Elderly), for clients 55 years and older.
(B) An agency shall investigate complaints made by
a client or the client’s family or guardian or the client’s health care
provider regarding treatment or care that is (or fails to be) furnished
or regarding the lack of respect for the client’s property by anyone
furnishing services on behalf of the agency and must document
the receipt of the complaint and the disposition of the complaint.
The investigation and documentation must be completed within 30
calendar days after the agency receives the complaint, unless the
agency has and documents reasonable cause for a delay.
(C) An agency shall meet the requirements set forth
by the department in §§1.131 - 1.137 of this title (relating to Def-
inition, Treatment, and Disposition of Special Waste from Health
Care-Related Facilities). This requirement does not apply to disposi-
tion of special waste in a client’s place of residence, but would apply
to any special waste disposed of from an agency’s office location.
(D) An agency that provides laboratory services shall
meet the Clinical Laboratory Improvement Amendments of 1988,
42 United States Code, §263a, Certification of Laboratories (CLIA
1988). CLIA 1988 applies to all agencies with laboratories that
examine human specimens for the diagnosis, prevention, or treatment
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of any disease or impairment of, or the assessment of the health of,
human beings.
(E) An agency shall comply with the Nursing Practice
Act, Texas Civil Statutes, Articles 4525a and 4525b, relating to
professional nurse reporting and peer review.
(F) An agency shall comply with 22 TAC §§240.11-
240.13, relating to licensed vocational nurse peer review and report-
ing.
(G) An agency can accept delegation from a physician
only if the agency receives the following from the physician:
(i) the name of the client;
(ii) the name of the delegating physician;
(iii) the task(s) to be performed;
(iv) the name of the individual(s) to perform the
task(s);
(v) the time frame for the delegation order; and
(vi) if the task is medication administration, the
medication to be given, route, dose, and frequency.
(2) Provision of services.
(A) An agency shall conduct an ongoing, comprehen-
sive, integrated, self-assessment of the quality and appropriateness of
care provided, including services provided under arrangement. The
findings are to be used by the agency to correct identified problems
and to revise policies, if necessary. The agency staff responsible for
the quality assurance program shall:
(i) ensure that all service providers involved in the
care of a client (e.g., contracted health care professional or another
agency) are engaged in an effective interchange, reporting, and
coordination of care regarding the client. The agency shall document
the steps taken to meet this standard;
(ii) implement and report on activities and mecha-
nisms for monitoring the quality of care;
(iii) identify and, when possible, resolve problems;
and
(iv) make suggestions for improving care.
(B) If an agency utilizes independent contractors,
there shall be a written agreement between such independent con-
tractors (i.e. per hour, per visit) and the agency. The agreement shall
be enforced by the agency and clearly designate:
(i) that clients are accepted for care only by the
licensed agency;
(ii) the services to be provided;
(iii) the necessity to conform to all applicable
agency policies, including personnel qualifications;
(iv) the plan of care or care plan to be carried out;
(v) the manner in which services will be coordi-
nated and evaluated by the licensed agency in accordance with sub-
paragraph (A) of this paragraph;
(vi) the procedures for submitting information and
documentation regarding the client’s needs and services, including
clinical and progress notes, if required; the scheduling of visits; and
periodic client evaluation or supervision; and
(vii) the procedures for determining charges and
reimbursement.
(C) Services provided by an agency under arrange-
ment with another agency or organization shall be subject to a written
agreement conforming with the requirements specified in subpara-
graph (B) of this paragraph.
(D) The agency shall provide for back-up services
when an employee or contractor is not able to deliver the services.
(E) A person who is not licensed to provide hospice
services may not use the word "hospice" in a title or description
of a facility, organization, program, service provider or services or
use any other words, letters, abbreviations, or insignia indicating or
implying that the person holds a license to provide hospice services.
(F) The agency shall have a written contingency plan
which is implemented in the event of dissolution to assure continuity
of client care. The plan must be consistent with subparagraph (I)
of this paragraph and include provisions for notifying the client of
the agency’s dissolution and for documenting the notification, and
procedures for carrying out the notification.
(G) The agency and the client or his family shall
have a written agreement for services. The agency shall obtain
an acknowledgment of receipt of the agreement. The agency shall
comply with the terms of the agreement. The agreement shall include,
but may not be limited to, the following:
(i) notification of the Human Resources Code,
Chapter 102 (relating to Rights of the Elderly), for clients 55 years
of age and older;
(ii) documentation concerning notification to the
client of the availability of durable power of attorney for health care,
advance directive or DNR orders in accordance with the applicable
law;
(iii) services to be provided;
(iv) supervision by the agency of services provided;
and
(v) agency charges for services rendered if the
charges will be paid in full or in part by the client or the client’s
family, or on request.
(H) An agency shall maintain a current list of clients
which includes the services being delivered by the agency and
establish a record for each client which is maintained in accordance
with and contains the information described in paragraph (4)(I) of
this subsection.
(I) Except in an emergency situation, an agency in-
tending to transfer or discharge a client shall notify the client or the
client’s parent, family, spouse, significant other, or legal represen-
tative; and the client’s attending physician not later than five days
before the date on which the client will be transferred or discharged.
(J) An agency may transfer or discharge a client
without five days notice:
(i) upon the client’s request;
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(ii) if the client’s medical needs require transfer
(e.g., a medical emergency);
(iii) in the event of a natural disaster where if not
transferred, the client’s health and safety is at risk;
(iv) for the protection of staff or a client after the
agency has made a documented reasonable effort to notify the client,
the client’s family and physician, and appropriate state or local
authorities of the agency’s concerns for staff or client safety, and
in accordance with agency policy;
(v) according to physician orders; or
(vi) if the client fails to pay for services, except as
prohibited by federal law.
(3) Staffing.
(A) A personnel record shall be maintained on each
employee and volunteer. All information shall be kept current. A
personnel record shall include, but not be limited to, the following:
(i) job description. In lieu of the job description
and qualifications for employment, the personnel record may include
a statement signed by the employee that the employee has read the
job description and qualifications for the position accepted;
(ii) qualifications;
(iii) application for employment or volunteer agree-
ment;
(iv) verification of license, permits, reference(s),
job experience, and educational requirements as appropriate; and
(v) performance evaluations and disciplinary ac-
tions.
(B) The agency shall appoint an administrator who
shall administratively supervise the provision of all services.
(i) The administrator shall:
(I) be a physician, registered nurse, social
worker, or nursing home administrator;
(II) have a baccalaureate or postgraduate degree
in administration in a health or human services field and at least one
year of full-time administrative experience as the administrator of an
agency or licensed health care facility; or
(III) have training and experience in health ser-
vice administration and at least one year of full-time supervisory or
administrative experience in home health care, hospice, or related
health programs.
(ii) The administrator shall not have been employed
in the last five years as an administrator with another agency at the
time the agency was cited with violations of the statute or this chapter
which resulted in enforcement action taken against the agency.
(iii) The administrator shall not have been con-
victed of a felony or misdemeanor listed in §115.52(b)(2) of this
title (relating to Enforcement Action).
(iv) The administrator shall be able to read, write
and comprehend English.
(v) The administrator shall:
(I) organize and direct the agency’s ongoing
functions;
(II) assure documentation of services provided
is accurate and timely;
(III) employ qualified personnel and ensure ad-
equate staff education and evaluations;
(IV) ensure the accuracy of public information
materials and activities;
(V) implement an effective budgeting and ac-
counting system; and
(VI) authorize in writing an assistant administra-
tor or other individual to act in his or her absence. The administrator,
assistant administrator, or other designee shall be available during the
agency’s usual working hours. The administrator’s designee shall be
able to read, write, and comprehend English.
(C) An agency with a license to provide licensed
home health, licensed and certified home health, or hospice services
shall appoint a supervising nurse. The supervising nurse shall
designate an alternate to serve as supervising nurse in his or her
absence, provided the alternate meets the qualifications of this
subparagraph. The supervising nurse may also be the administrator
of the agency if the supervising nurse meets the qualifications of an
administrator described in subparagraph (B) of this paragraph. The
supervising nurse or designee shall:
(i) be a registered nurse;
(ii) have at least one year experience in nursing
obtained within the last 24 months;
(iii) be available at all times during operating hours;
(iv) be able to read, write, and comprehend English;
(v) participate in activities relevant to professional
services furnished including the development of qualifications and
assignment of agency personnel;
(vi) assure a client’s plan of care is executed as
written;
(vii) assure a reassessment of a client’s needs is
performed by the appropriate health care professional:
(I) when there is a significant health status
change in the client’s condition;
(II) at the physician’s request; or
(III) after hospitalization; and
(viii) if the agency holds the home dialysis desig-
nation, have the qualifications described in §115.24(r)(1)(A) of this
title (relating to Standards for Home Dialysis Designation).
(4) Client record. An agency shall establish and maintain
a client record system to assure that the care and services provided
to each client is completely and accurately documented, readily
available, and systematically organized to facilitate the compilation
and retrieval of information.
(A) For each client an agency may keep a single file
or separate files for each category provided to the client and the
client’s family.
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(B) The agency shall have written procedures which
are adopted, implemented, and enforced regarding the removal of
records and the release of information. An agency shall not release
any portion of a client record to anyone other than the client except
as allowed by law.
(C) All information regarding the client’s care and
services shall be centralized in the client’s record and be protected
against loss or damage.
(D) The agency shall establish an area for client
record storage at the agency’s place of business. The client record
shall be stored at the place of business (e.g. parent agency location,
branch office, or alternate delivery site) from which services are
actually provided. Active client records shall not be stored at an
administrative support site.
(E) The agency shall ensure that each client’s record
is treated with confidentiality, safeguarded against loss and unofficial
use, and is maintained according to professional standards of practice.
(F) The clinical record shall be an original, a micro-
filmed copy, an optical disc imaging system, or a certified copy. An
original record includes manually signed paper records or electroni-
cally signed computer records. Computerized records shall meet all
requirements of paper records including protection from unofficial
use and retention for the period specified in subparagraph (J) of this
paragraph. Systems shall assure that entries regarding the delivery of
care or services may not be altered without evidence and explanation
of such alteration.
(G) Each entry to the client record shall be accurate,
signed, and dated with the date of entry by the individual making
the entry. Correction fluid or tape shall not be used in the record.
Corrections shall be made by striking through the error with a single
line and shall include the date the correction was made and the initials
of the person making the correction.
(H) Inactive client records may be preserved on
microfilm, optical disc or other electronic means and may be stored
at the parent agency location, branch office, alternate delivery site,
or administrative support site. Security shall be maintained and the
record must be readily retrievable by the agency.
(I) Each client record shall include:
(i) appropriate identifying information;
(ii) name of the client’s practitioner;
(iii) initial assessment;
(iv) care plan or plan of care. The plan of care shall
include, as applicable, medication, dietary, treatment, and activities
orders;
(v) clinical and progress notes, if applicable. Such
notes are to be written the day service is rendered and incorporated
into the client record on a timely basis;
(vi) medication list and medication administration
record, if applicable;
(vii) records of supervisory visits;
(viii) documentation to show that effective inter-
change, reporting, and coordination of care occurs as described by
the agency policy required in subsection (c)(23) of this section;
(ix) acknowledgment of the client’s receipt of a
copy of the Human Resources Code, Chapter 102, Rights of the
Elderly, for clients 55 years or older;
(x) acknowledgment of the client’s receipt of the
agency’s policy relating to the reporting of abuse, neglect or
exploitation of a client;
(xi) client agreement to and acknowledgment of
services by home health medication aides, if home health medication
aides are used; and
(xii) discharge summary, including the reason for
discharge or transfer and the agency’s documented notice to the client,
the client’s physician, and other individuals as required in paragraph
(2)(I) of this subsection.
(J) An agency shall retain original client records for a
minimum of five years after the discharge of the client. The agency
may not destroy client records that relate to any matter that is involved
in litigation if the agency knows the litigation has not been finally
resolved.
(K) If an agency closes, there shall be an arrangement
for the preservation of inactive records to insure compliance with this
subsection. The agency shall send the department written notification
of the reason for closure, the location of the client records and the
name and address of the client record custodian. If an agency closes
with an active client roster, a copy of the active client record shall be
transferred with the client to the receiving agency in order to assure
continuity of care and services to the client.
(5) Financial solvency. An agency shall have the financial
ability to carry out its functions.
(A) An agency shall not intentionally or knowingly
pay employees with checks from accounts with insufficient funds.
(B) An agency shall have sufficient funds to meet its
payroll.
(C) The agency shall make available to the department
upon request financial records relating to its ability to carry out its
functions. If there is a question relating to the accuracy of the records
or financial ability, the department or its’s designee may conduct a
more extensive review of the records. Any financial review by the
department shall be conducted by an individual who has the financial
qualifications to review such records.
(D) An agency shall maintain business records in their
original state. Each entry shall be accurate and dated with the date
of entry. Correction fluid or tape shall not be used in the record.
Corrections shall be made in accordance with standard accounting
practices.
(6) Administration of medication. Administration of med-
ication must be ordered by the client’s practitioner. A current medi-
cation list and medication administration records may be incorporated
into one document. Notation will be made in clinical notes of medica-
tions not given and the reason. Any untoward action will be reported
to a supervisor and documented in the client record.
(c) Policies required. An agency shall develop, adopt,
implement, and enforce a written policy(ies):
22 TexReg 6600 July 15, 1997 Texas Register
(1) which includes written procedures governing the use
and removal of records, the release of information, and the incorpo-
ration of clinical, progress or other notes into the client record;
(2) describing protocols and procedures agency staff must
follow when performing physician delegated tasks. The policy shall
be consistent with subsection (b)(2)(G) of this section and address the
time frame for the timely counter signature of a physician’s verbal
orders;
(3) to ensure compliance of the agency and its employees
and contractors with the Health and Safety Code, Chapter 85,
Subchapter I, relating to the prevention of the transmission of human
immunodeficiency virus and hepatitis B virus;
(4) to ensure compliance of the agency and its employees
and contractors with the Health and Safety Code, §161.091 et seq
relating to the prohibition of illegal remuneration for securing or
soliciting clients or patronage;
(5) for publicly known natural disaster preparedness for
clients receiving services. The written policy shall include a plan
for the reasonable mechanism for triaging clients, the notification
of appropriate personnel and clients in the event of a disaster if
possible, the identification of appropriate community resources, and
the identification of possible evacuation procedures. The plan need
not require that the agency actually evacuate, transport, or triage the
clients;
(6) to ensure compliance with the rules of the Board of
Nurse Examiners for the State of Texas adopted at 22 TAC Chapter
218 (relating to Delegation of Selected Nursing Tasks by Registered
Professional Nurses to Unlicensed Personnel);
(7) to ensure compliance with the rules of the Board of
Vocational Nurse Examiners adopted at 22 TAC Chapters 231 - 240
relating to vocational nursing education, licensure and practice in the
State of Texas;
(8) on pronouncement of death if that function is carried
out by an agency registered nurse. The policy shall be in compliance
with the Health and Safety Code, §671.001;
(9) to ensure that the agency submits accurate billings and
insurance claims;
(10) addressing the orientation of all personnel to the
policies, procedures, and objectives of the agency;
(11) addressing participation by all personnel in appropri-
ate employee development programs;
(12) ensuring the periodic evaluation of employee and
volunteer performance;
(13) specifying the agency’s personnel policies;
(14) specifying the agency’s client care policies;
(15) addressing employee and volunteer disciplinary ac-
tion(s) and procedures;
(16) to include a job description (statement of those
functions and responsibilities which constitute job requirements)
and job qualifications (specific education and training necessary to
perform the job) for each position within the agency;
(17) addressing infection control including the prevention
of the spread of infectious and communicable disease;
(18) to include the agency’s organizational structure and
operational policies. Such policies must be clearly stated in writing
and include the lines of authority and delegation of responsibility
down to the client care level and the services provided;
(19) to ensure a quality assurance program which provides
for accountability and desired client outcomes. The policy shall meet
the minimum requirements in subsection (b)(2)(A) of this section;
(20) to provide for back-up services when an employee
or contractor is not able to deliver the services;
(21) describing protocols and procedures agency staff
must follow when receiving physician orders;
(22) addressing compliance with out-of-hospital do-not-
resuscitate orders and advance directives. The policy shall:
(A) be consistent with the Health and Safety Code,
Chapter 674 relating to out-of-hospital do-not-resuscitate; the Natural
Death Act, Health and Safety Code, Chapter 672; and Civil Practice
and Remedies Code, Chapter 135 relating to durable power of
attorney for health care; and
(B) address the provision of information regarding
advance directives to its clients and assure its clients are allowed, but
not required, to formulate such directives to the extent permitted by
law;
(23) to assure that all agencies providing services to
a client are engaged in an effective interchange, reporting, and
coordination of care regarding the client;
(24) establishing time frame(s) for the initiation of care
or services;
(25) for the safe handling and disposal of biohazardous
waste and materials, if applicable;
(26) to implement and enforce the Human Resources
Code, Chapter 102 relating to the rights of the elderly;
(27) relating to the reporting of abuse, neglect or exploita-
tion of clients;
(28) relating to the use of volunteers if volunteers are used
by the agency;
(29) describing the agency’s written contingency plan
developed in accordance with subsection (b)(2)(F) of this section;
(30) relating to the provision of psychoactive treatments,
if applicable, consistent with subsection (e) of this section;
(31) relating to the retention of records in accordance with
subsection (b)(4)(J) of this section;
(32) relating to the provision of hospice services, if
applicable, in accordance with §115.25 of this title (relating to
Standards for Hospice Services);
(33) relating to criminal history checks of unlicensed
personnel in accordance with §115.54 of this title (relating to Criminal
History Checks);
(34) relating to the supervision of branch offices or
alternate delivery sites, if established. This policy shall be consistent
with:
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(A) for a branch office, §115.14 of this title and
§115.27 of this title (relating to Standards for Branch Offices); or
(B) for an alternate delivery site, §115.15 of this title
and §115.28 of this title (relating to Standards for Alternate Delivery
Sites);
(35) relating to the agency’s procedures for investigating
complaints. Such procedures shall require the agency to initiate a
complaint investigation within 10 days of the agency’s receipt of the
complaint and to document all components of the investigation; and
(36) maintaining a current medication list and medication
administration record.
(d) Medicare certification optional.
(1) An agency which makes application for participation
in the Medicare program shall comply with the regulations in the
Medicare Conditions of Participation for Home Health Agencies,
42 Code of Federal Regulations, Part 484, pending approval of
certification granted by the Health Care Financing Administration
(HCFA).
(2) Upon the department’s receipt of written approval
from HCFA, the department will amend the licensing status of the
agency to include the licensed and certified home health services
category.
(e) Psychoactive services. An agency that provides skilled
nursing psychoactive treatments shall comply with the requirements
of this subsection.
(1) Skilled nursing psychoactive treatments shall be under
the direction of a physician. Psychoactive treatments may only be
provided by a physician or a registered nurse.
(2) A registered nurse providing skilled nursing psychoac-
tive treatments shall have one of the following qualifications:
(A) a master’s degree in psychiatric or mental health
nursing;
(B) a bachelor’s degree in nursing with one full-time
year of experience in an active treatment unit in a mental health
facility or outpatient clinic;
(C) a diploma or associate degree with two full-time
years of experience in an active treatment unit in a mental health
facility or outpatient clinic; or
(D) for a registered nurse for Medicare certified agen-
cies, as allowed by the fiscal intermediary for Texas contracting with
the United States Department of Health and Human Services (USD-
HHS) Health Care Financing Administration (HCFA).
(3) An agency shall have written documentation that a
registered nurse providing skilled nursing psychoactive treatments is
qualified under paragraph (2) of this subsection.
(4) The initial assessment of a client receiving skilled
nursing psychoactive treatments shall include:
(A) mental status including psychological and behav-
ioral status;
(B) sensory and motor function;
(C) cranial nerve function;
(D) language function; and
(E) other criteria established by an agency’s policy.
(f) Home intravenous therapy. An agency furnishing intra-
venous therapy directly or under arrangement shall comply with the
following standards of care.
(1) A physician’s order shall be written specifically for
intravenous therapy.
(2) Intravenous therapy shall be provided by a licensed
nurse.
(3) To insure that prescribed care is administered safely,
the licensed nurse shall have the knowledge and documented compe-
tency to interpret and implement the written order.
(4) Responsibilities of the licensed nurse shall be clearly
delineated in written policies and procedures.
(5) A registered nurse shall be available 24 hours per day.
(6) The client and caregiver shall be assessed for the
ability to safely administer the prescribed intravenous therapy as per
agency written criteria.
(7) If the client or caregiver are willing and able to
safely administer the prescribed intravenous therapy, the agency
must offer to teach the client or caregiver such administration. The
teaching process based on the client and caregiver needs may include
written instructions, verbal explanations, demonstrations, evaluation
and documentation of competency, proficiency in performing therapy,
scope of physical activities and safe disposal of equipment.
(8) Actions shall be implemented prior to and during all
intravenous therapy to minimize the risk of anaphylaxis or other
adverse reactions as stated in the agency’s written policy.
(9) An ongoing assessment of client and caregiver com-
pliance in performing therapy related procedures shall be done at
periodic intervals.
(10) Written policies and procedures regarding the
agency’s provision of intravenous therapy shall include, but are
not limited to, addressing initiation, medication administration,
monitoring, and discontinuation.
(11) Care coordination shall be provided in order to assure
continuity of care.
(12) The client and caregiver shall be provided with 24-
hour access to appropriate health care professionals employed by or
contracted with the agency.
(g) This section is effective August 1, 1997. However, the
department will begin enforcing only subsection (e)(1) of this section
on that date. The department will begin enforcing all other provisions
in this section on October 1, 1997. Until October 1, 1997, agencies
shall comply with the previous §115.21 as it was effective on July 1,
1997.
§115.22. Standards for Licensed Home Health Services.
(a) In addition to the standards in §115.21 of this title
(relating to Licensure Requirements and Standards for Agencies
Providing Licensed Home Health, Licensed and Certified Home
Health, or Hospice Services), an agency providing licensed home
health services shall meet the standards of this section.
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(b) The agency shall accept a client for home health services
on the basis of a reasonable expectation that the client’s medical,
nursing, and social needs can be met adequately in the client’s
residence. An agency has made a reasonable expectation that it can
meet a client’s needs if, at the time of the agency’s acceptance of the
client, the client and the agency have agreed as to what needs the
agency would meet (i.e., the agency and the client could agree that
some needs would be met but not necessarily all needs).
(1) The agency shall start providing licensed home health
services to a client within a reasonable time from acceptance of the
client and according to the agency’s policy. The initiation of licensed
home health services shall be based on the client’s health service
needs.
(2) An initial assessment shall be performed in the client’s
residence by the appropriate health care professional prior to or at the
time that licensed home health services are initially provided to the
client. The assessment shall determine whether the agency has the
ability to provide the necessary services.
(A) If a practitioner has not ordered skilled care for
a client, then the appropriate health care professional shall prepare
a care plan. The care plan shall be developed after consultation
with the client and the client’s family and shall include services to
be rendered, the frequency of visits or hours of service, identified
problems, method of intervention, and projected date of resolution.
The care plan shall be revised as necessary, but it shall be reviewed
and updated by all appropriate staff members involved in client care
at least annually.
(B) If a practitioner orders skilled treatment, then the
appropriate health care professional shall prepare a plan of care. The
plan of care must be signed and approved by a practitioner in a timely
manner. The plan of care shall be developed in conjunction with
agency staff and shall cover all pertinent diagnoses, including mental
status, types of services and equipment required, frequency of visits
at the time of admission, prognoses, functional limitations, activities
permitted, nutritional requirements, medications and treatments, any
safety measures to protect against injury, and any other appropriate
items. The appropriate health care personnel shall perform services
as specified in the plan of care. The plan of care shall be revised
as necessary, but it shall be reviewed and updated at least every six
months.
(c) An agency shall provide at least one home health service.
All services shall be rendered and supervised by qualified personnel.
The appropriate health professional shall be available to supervise as
needed, when services are provided.
(1) If nursing service is provided, a registered nurse shall
be employed by or under contract with the agency to provide services
or supervision.
(2) If physical therapy service is provided, a physical
therapist shall be employed by or under contract with the agency
to provide services or supervision.
(3) If occupational therapy service is provided, an occu-
pational therapist shall be employed by or under contract with the
agency to provide services or supervision.
(4) If speech-language pathology services are provided, a
speech-language pathologist shall be employed by or under contract
with the agency to provide services or supervision.
(5) If audiology services are provided, an audiologist shall
be employed by or under contract with the agency to provide services
or supervision.
(6) If medical social service is provided, a social worker
with a bachelor’s degree in social work from an accredited college
or university shall be employed by or under contract with the agency
to provide services or supervision.
(7) If nutritional counseling is provided, a dietitian or
registered nurse shall be employed by or under contract with the
agency to provide services or supervision.
(8) If services are provided by unlicensed personnel,
a qualified person shall be employed by or under contract with
the agency to provide the service and a registered nurse shall be
employed by or under contract with the agency to perform the initial
assessment, prepare the client care plan, as appropriate, and supervise
the unlicensed personnel.
(9) If respiratory therapy service is provided, a respiratory
therapist shall be employed by or under contract with the agency to
provide services.
(d) An agency may utilize a home health aide who meets
the qualifications in §115.61(a) of this title (relating to Home Health
Aides) or other individuals under the delegation of a registered nurse
or physician. This subsection applies only to an agency providing
licensed home health services that implements a home health aide
training and competency evaluation program.
(1) An agency providing licensed home health services
is not required to utilize home health aides. Unlicensed personnel
utilized by an agency providing licensed home health services are not
required to undergo the training and competency evaluation program
described in paragraphs (2)-(4) of this subsection.
(2) An agency providing licensed home health services
that implements a home health aide training and competency evalu-
ation program shall meet the requirements in §115.61(d)-(f) of this
title.
(3) An agency providing licensed home health services
that implements a home health aide competency evaluation program
shall comply with §115.61(f) of this title.
(4) Since the individual’s most recent completion of
a training and competency evaluation program or a competency
evaluation program, if there has been a continuous period of 24
consecutive months during which the individual has not furnished
home health services, the individual shall not be considered as
having completed a training and competency evaluation program or
a competency evaluation program.
§115.24. Standards for Home Dialysis Designation.
(a) An agency may not provide peritoneal dialysis or
hemodialysis services in a client’s residence, independent living
environment, or other appropriate location unless the agency holds
a license to provide licensed home health or licensed and certified
home health services and designated to provide home dialysis
services. In order to receive a home dialysis designation, the agency
shall meet the licensing standards specified in this section and the
standards for home health services in accordance with §115.22 of
this title (relating to Standards for Licensed Home Health Services)
except for the standards §115.22(b)(2)(A) and (B) of this title. In
the event there is a conflict between the standards specified in this
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section and those specified in §115.22 of this title, the standards
specified in this section shall apply to the home dialysis services.
(b) The agency shall have a governing body. The governing
body shall appoint a medical director and the physicians who are
on the agency’s medical staff. The governing body shall annually
approve the medical staff policies and procedures. The governing
body on a biannual basis shall review and consider for approval
continuing privileges of the agency’s medical staff. The minutes
from the governing body of the agency shall be on file in the agency
office.
(c) An agency shall establish an effective procedure for the
immediate transfer to a local Medicare certified hospital for clients
requiring emergency medical care. The agency must have a written
transfer agreement with such a hospital, or all physician members of
the agency’s medical staff must have admitting privileges at such a
hospital.
(d) An agency which supplies home staff assisted dialysis
shall have an agreement with a licensed end stage renal disease
(ESRD) facility to provide backup outpatient dialysis services.
(e) A home staff assisted dialysis agency must provide for the
exchange of medical and other information necessary or useful in the
care and treatment of clients transferred between treating facilities.
This provision must also include the transfer of the client care plan,
hepatitis status, and long term program.
(f) (No change.)
(g) The agency shall conduct routine testing of home dialysis
clients and agency employees to ensure detection of hepatitis in
employees and clients.
(1) An agency shall offer hepatitis B vaccination to pre-
viously unvaccinated, susceptible new staff members in accordance
with 29 Code of Federal Regulations, §1910.1030(f)(1)-(2) (relating
to Bloodborne Pathogens).
(A) Staff vaccination records shall be maintained in
each staff member’s personnel file.
(B) New staff members providing home dialysis care
shall be screened for hepatitis B surface antigen (HBsAg) and the
results reviewed prior to the staff providing client care, unless the
new staff member provides the agency documentation of positive
serologic response to hepatitis B vaccine.
(C) The agency shall establish, implement, and en-
force a policy for repeated serologic screening of staff. The repeated
serologic screening shall be based on each staff member’s HBsAg/an-
tibody to HBsAg (anti-HBs), and shall be congruent with Appendices
i and ii of the National Surveillance of Dialysis Associated Disease in
the United States, 1993, published by the United States Department
of Health and Human Services (USDHHS). This document may be
obtained by writing or calling the department at the Health Facility
Licensing Division, 1100 West 49th Street, Austin, 78756-3199, 512-
834-6647 or the USDHHS at the Public Health Service, Centers for
Disease Control and Prevention, National Center for Infectious Dis-
eases, Hospital Infection Program, Mail Stop C01, Atlanta, Georgia
30333, 404-639-2318.
(2) With the advice and consent of a client’s nephrologist
or attending physician, the agency shall make the hepatitis B vaccine
available to a client who is susceptible to hepatitis B, provided that
the client has coverage or is willing to pay for vaccination.
(A) The agency shall make available to clients litera-
ture describing the risks and benefits of the hepatitis B vaccination.
(B) Candidates for home dialysis shall be screened
for HBsAg within one month before or at the time of admission to
the agency.
(C) Repeated serologic screening shall be based on
the antigen or antibody status of the client.
(D) Monthly screening for HBsAg is required for
clients whose previous test results are negative for HBsAg.
(E) Screening of HBsAg-positive or anti-HBsAg-
positive clients may be performed on a less frequent basis, provided
that the agency’s policy on this subject remains congruent with Ap-
pendices i and ii of the National Surveillance of Dialysis Associated
Diseases in the Unites States, 1993, published by the USDHHS.
(h) All direct client care employees shall have current CPR
certification.
(i) The medical director must be a physician licensed in the
State of Texas who:
(1) is eligible for certification or is certified in nephrology
or pediatric nephrology by a professional board; or
(2) during the five-year period prior to September 1, 1996,
has served at least 12 months as director of a dialysis facility or
program.
(j) The medical director shall be responsible for:
(1) participating in the selection of a suitable treatment
modality for all clients;
(2) assuring adequate training of nurses in dialysis tech-
niques;
(3) assuring adequate monitoring of the client and the
dialysis process; and
(4) assuring the development and availability of a client
care policy and procedures manual and its implementation.
(k) All physicians, including the medical director, shall have
on file the following:
(1) a curriculum vitae which documents undergraduate,
medical school, and all pertinent post graduate training; and
(2) evidence of current licensure, and evidence of current
United States Drug Enforcement Administration certification, Texas
Department of Public Safety registration, and the board eligibility or
certification, or the experience or training described in subsection (j)
of this section.
(l) Assessment of the client’s residence shall be made to
ensure a safe physical environment for the performance of dialysis.
The initial admission assessment shall be performed by a qualified
registered nurse. A qualified registered nurse is a registered nurse
who has at least 18 months experience in hemodialysis obtained
within the last 24 months and has completed the orientation and
training described in subsections (t) and (u) of this section.
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(m) The agency shall develop a long term program for each
client admitted to home dialysis. Criteria shall be defined in writing
which shall guide the agency in the selection of clients suitable
for home staff assisted dialysis and in noting changes in a client’s
condition which would require discharge from the program.
(n) If home staff assisted dialysis is selected, then the
physician shall prepare orders outlining specifics of prescribed
treatment. If these physician’s orders are received verbally, they must
be confirmed in writing within a reasonable time frame. An agency
shall adopt, implement, and enforce a policy on the time frame for
the timely countersignature of a physician’s verbal orders. Medical
orders for home staff assisted dialysis shall be revised as necessary
but reviewed and updated at least every six months.
(o) The initial orders for home staff assisted dialysis must
be received prior to the first treatment and shall cover all pertinent
diagnoses, including mental status, prognosis, functional limitations,
activities permitted, nutritional requirements, medications and treat-
ments, and any safety measures to protect against injury. Orders
for home staff assisted dialysis shall include frequency and length of
treatment, dry weight, type of dialyzer, dialysate, heparin dosage, and
blood flow rate, and shall specify the level of preparation required
for the care given (i.e. licensed vocational nurse or registered nurse).
(p) The client care plan shall be developed after consultation
with the client or the client’s family by the interdisciplinary team.
(1) The initial client care plan shall be completed by the
interdisciplinary team within ten calendar days after the first home
dialysis treatment.
(2) The client care plan shall implement the medical or-
ders and shall include services to be rendered, such as the identifi-
cation of problems, methods of intervention, and the assignment of
health care personnel.
(3) The client care plan shall be in writing, personalized
for the individual, and reflect the ongoing medical, psychological,
social, nutritional, and functional needs of the client, including
treatment goals.
(4) The client care plan shall include written evidence of
coordination with other service providers (e.g., dialysis facilities or
transportation providers) as needed to assure the provision of safe
care.
(5) The client care plan shall include written evidence of
the client’s (or client’s legal representative’s) input and participation,
unless they refuse to participate. At a minimum, the client care plan
shall demonstrate that the content was shared with the client or the
client’s legal representative.
(6) The client care plan for non-stabilized clients (e.g.
change in modality, unacceptable laboratory work, uncontrolled
weight changes, infections, and a change in family status) shall be
reviewed at least monthly by the interdisciplinary team. Evidence
of the review of the client care plan with the client and the
interdisciplinary team to evaluate the client’s progress or lack of
progress toward the goals of the care plan, and interventions taken
when progress toward stabilization or the goals are not achieved, shall
be documented and included in the client record.
(7) For a stable client, the client care plan shall be
reviewed and updated as indicated by any change in the client’s
medical, nutritional, or psychosocial condition or at least every six
months. The long term program shall be revised as needed and
reviewed annually. Evidence of the review of the client care plan
with the client and the interdisciplinary team to evaluate the client’s
progress or lack of progress toward the goals of the care plan,
and interventions taken when the goals are not achieved, shall be
documented and included in the client record.
(q) An agency shall provide to each client a statement of
client’s rights and responsibilities, which shall include the following:
(1) the right to be informed of all rules and regulations
governing client conduct and responsibilities, services available in
the facility, and the client’s medical condition unless medically
contraindicated;
(2) the opportunity to participate in planning his or her
medical treatment and to be transferred only for medical reasons,
the client’s welfare or that of other clients, or nonpayment of fees.
Clients shall be given advance notice to ensure orderly transfer or
discharge;
(3) the right to be treated with consideration, respect, and
full recognition of his or her individuality and personal needs;
(4) the right to confidential treatment of his or her
personal and medical records; and
(5) the right to have assistance in understanding and
exercising his or her rights. There shall be a written grievance
mechanism under which a client can participate without fear of
reprisal.
(r) Medications shall be administered only by licensed per-
sonnel and if such medication is ordered by the client’s physician.
(s) An agency which provides home staff assisted dialysis
shall, at a minimum, provide nursing service, nutritional counseling,
and medical social service. These services shall be provided as
necessary and appropriate at the client’s home, by phone, or by
a client’s visit to a licensed ESRD facility. A qualified registered
nurse (referenced in subsection (l) of this section) shall be available
whenever dialysis treatments are in progress in a client’s home.
The agency administrator shall designate a qualified alternate to this
registered nurse. A social worker qualified under paragraph (3) of
this subsection and a dietitian shall be employed by or under contract
with the agency to provide services.
(1) The use of dialysis technicians in home dialysis is
prohibited.
(2) Dialysis services shall be:
(A) supervised by:
(i) a registered nurse (RN) who:
(I) has at least three years current experience in
hemodialysis; or
(II) has at least two years experience as an RN
and holds a current certification from a nationally recognized board
in nephrology nursing or hemodialysis; or
(ii) a nephrologist or physician with training or
demonstrated experience in the care of ESRD clients; and
(B) provided by a qualified licensed nurse. A
qualified licensed nurse is a person who:
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(i) is licensed as a registered or licensed vocational
nurse in Texas;
(ii) has at least 18 months experience in hemodial-
ysis obtained within the last 24 months; and
(iii) has completed the orientation and training
described in subsections (t) and (u) of this section.
(3) A qualified social worker is a person who:
(A) is currently licensed under the laws of the State
of Texas as a social worker and has a master’s degree in social work
from a graduate school of social work accredited by the Council on
Social Work Education; or
(B) has served for at least two years as a social
worker, one year of which was in a dialysis facility or program prior
to September 1, 1976, and has established a consultative relationship
with a licensed master social worker .
(4) A qualified dietitian must meet the definition in §115.2
of this title (relating to Definitions) and have at least one year
of experience in clinical nutrition after obtaining eligibility for
registration by the American Dietetic Association, Commission on
Dietetic Registration.
(t) All personnel providing direct client care shall receive
orientation and training and demonstrate knowledge of the following:
(1)-(15) (No change.)
(16) performance of laboratory tests (hematocrit and
blood glucose);
(17) the theory of blood products and blood administra-
tion; and
(18) water treatment to include:
(A) standards for treatment used for dialysis as
described in §3.2.1 (relating to Hemodialysis Systems) and §3.2.2
(relating to Maximum Level of Chemical Contaminants) of the
American National Standard, Hemodialysis Systems, March 1992
Edition, published by the Association for the Advancement of
Medical Instrumentation (AAMI), 3330 Washington Boulevard, Suite
500, Arlington, Virginia 22201. Copies of the standards are indexed
and filed in the Health Facility Licensing Division, Texas Department
of Health, 1100 West 49th Street, Austin, Texas, 78756 and are
available for public inspection during regular working hours;
(B) systems and devices;
(C) monitoring; and
(D) risks to clients of unsafe water.
(u) The requirements concerning an orientation and training
period are as follows.
(1) The agency shall develop an 80-hour written orienta-
tion program including classroom theory and direct observation of the
licensed nurse performing procedures on a client in the home. The
orientation program shall be provided by a registered nurse quali-
fied to supervise the provision of dialysis services under subsection
(s)(1)(A) of this section. A written skills examination or competency
evaluation shall be administered to the licensed nurse at the conclu-
sion of the orientation program and prior to the time the licensed
nurse delivers independent client care.
(2) The licensed nurse shall complete the required theory
of the classroom component as described in subsection (t)(1)-(5),
(11)-(15), (17), and (18) of this section and satisfactorily return
demonstrate the skills described in subsection (t)(6)-(10) and (16)
of this section. The orientation program may be waived by written
examination as described in paragraph (1) of this subsection.
(3) A registered nurse qualified to supervise the provision
of dialysis services shall complete an orientation competency skills
checklist relating to the licensed nurse in order to reflect the
progression of learned skills, as described in subsection (t) of this
section.
(4) Prior to the delivery of independent client care, the
registered nurse qualified to supervise the provision of dialysis
services shall directly supervise the licensed nurse for a minimum
of three dialysis treatments and ensure satisfactory performance.
Dependent upon the trainee’s experience and accomplishments on
the skills checklist, additional supervised dialysis treatments may be
required.
(5) Continuing education for employees shall be quarterly.
Performance evaluations shall be annually. The registered nurse
qualified to supervise the provision of dialysis services shall provide
direct supervision to the licensed nurse monthly or more often if
necessary. Direct supervision means that the supervisor described
in subsection (s)(2)(A) of this section is on the premises but not
necessarily immediately present where dialysis services are being
provided.
(v) In addition to the applicable information described in
§115.21(b)(2) of this title (relating to Licensure Requirements and
Standards for Agencies Providing Licensed Home Health, Licensed
and Certified Home Health, or Hospice Services), records of home
staff assisted dialysis clients shall include the following:
(1) a medical history and physical;
(2) clinical progress notes by the physician, qualified
licensed nurse, qualified dietitian, and qualified social worker;
(3) dialysis treatment records;
(4) laboratory reports;
(5) client care plan;
(6) long term program; and
(7) documentation of supervisory visits.
(w) The agency shall ensure that the history and physical is
conducted upon the client’s admission or no more than six months
prior to the date of admission, then annually after the date of
admission.
(x) The agency shall ensure that biohazardous waste (needles,
syringes, artificial kidneys, arterial and venous lines, and any other
blood contaminated material) is disposed according to state and local
regulations and ordinances (i.e. incineration, Type 1 landfill, steam
sterilization), as appropriate.
(y) Water treatment for home dialysis shall be as follows.
(1) Water used for dialysis purposes shall be analyzed
for chemical contaminants every six months. Additional chemical
analysis shall be conducted if test results exceed the maximum levels
of chemical contaminants listed in §3.2.2 (relating to Maximum Level
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of Chemical Contaminants) of the American National Standards for
Hemodialysis Systems, March 1992 Edition, published by the AAMI.
Copies of the standards are indexed and filed in the Health Facility
Licensing Division, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756 and are available for public inspection
during regular working hours.
(2) Water used for dialysis shall be treated as necessary to
maintain a continuous water supply that is biologically and chemically
compatible with acceptable dialysis techniques.
(3) Water used to prepare dialysate shall meet the re-
quirements set forth in §3.2.1 (relating to Hemodialysis Systems)
and §3.2.2 (relating to Maximum Level of Chemical Contaminants),
March 1992 Edition, published by the AAMI. Copies of the standards
are indexed and filed in the Health Facility Licensing Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756
and are available for public inspection during regular working hours.
(4) Records of test results and equipment maintenance
shall be maintained at the agency.
(z) The agency shall develop, implement, and enforce a
written preventive maintenance program to ensure client care related
equipment receives electrical safety inspections, if appropriate, and
maintenance at least annually or more frequently if recommended by
the manufacturer. The preventive maintenance may be provided by
agency or contract staff qualified by training or experience in the
maintenance of dialysis equipment.
(1) All equipment used by a client in home dialysis shall
be maintained free of defects which could be a potential hazard to
clients, the client’s family or agency personnel.
(A) Agency staff shall be able to identify malfunction-
ing equipment and report such equipment to the appropriate agency
staff. Malfunctioning equipment shall be immediately removed from
use.
(B) Written evidence of all preventive maintenance
and equipment repairs shall be maintained.
(C) After repairs or alterations are made to any
equipment, the equipment shall be thoroughly tested for proper
operation before returning to service.
(D) An agency shall comply with the federal Food,
Drug, and Cosmetic Act, 21 United States Code (USC), §360i(b),
relating to reporting when a medical device as defined in 21 USC
§321(h) has or may have caused or contributed to the injury or death
of an agency client.
(2) In the event that the water used for dialysis purposes
or home dialysis equipment is found not to meet safe operating
parameters, and corrections can not be effected to ensure safe care
promptly, the client shall be transferred to a licensed hospital (if
inpatient care is required) or licensed ESRD facility until such time
as the water or equipment is found to be operating within safe
parameters.
(aa) Reuse or reprocessing of disposable medical devices,
including but not limited to, dialyzers, end-caps, and blood lines
shall be in accordance with this subsection.
(1) An agency’s reuse practice shall comply with the
American National Standard, Reuse of Hemodialyzers, 1993 Edition,
published by the AAMI. A facility shall adopt, implement and enforce
a policy for dialyzer reuse criteria (including any agency-set number
of reuses allowed) which is included in client education materials.
(2) A transducer protector shall be replaced when wetted
during a dialysis treatment and shall be used for one treatment only.
(3) Arterial lines may be reused only when the arterial
lines are labeled to allow for reuse by the manufacturer and the
manufacturer-established protocols for the specific line have been
approved by the United States Food and Drug Administration.
(4) An agency shall consider and address the health and
safety of clients sensitive to disinfectant solution residuals.
(5) An agency shall provide each client and the client’s
family or legal representative with information regarding the reuse
practices of the agency, the opportunity to tour the reuse facility
used by the agency, and the opportunity to have questions answered.
(6) An agency practicing reuse of dialyzers shall:
(A) ensure that dialyzers are reprocessed via auto-
mated reprocessing equipment in a licensed ESRD facility or a cen-
tralized reprocessing facility;
(B) maintain responsibility and accountability for the
entire reuse process;
(C) adopt, implement, and enforce policies to ensure
that the transfer and transport of used and reprocessed dialyzers to
and from the client’s home does not increase contamination of the
dialyzers, staff, or the environment; and
(D) ensure that department staff has access to the
reprocessing facility as part of an agency inspection.
(bb) Provision of laboratory services shall be as follows.
(1) All laboratory services ordered for the client by a
physician shall be performed by a laboratory which meets the Clinical
Laboratory Improvement Amendments of 1988, 42 United States
Code, §263a, Certification of Laboratories (CLIA 1988) and in
accordance with a written arrangement or agreement with the agency.
CLIA 1988 applies to all agencies with laboratories that examine
human specimens for the diagnosis, prevention, or treatment of any
disease or impairment of, or the assessment of the health of, human
beings.
(2) (No change.)
(3) Hematocrit and blood glucose tests may be performed
at the client’s home in accordance with §115.21(b)(1)(D) of this
title (relating to Licensure Requirements and Standards for Agencies
Providing Licensed Home Health, Licensed and Certified Home
Health, or Hospice Services). Results of these tests shall be
recorded in the client’s medical record and signed by the qualified
licensed nurse providing the treatment. Maintenance, calibration and
quality control studies shall be performed according to the equipment
manufacturer’s suggestions, and the results shall be maintained at the
agency.
(4) Blood and blood products shall only be administered
to dialysis clients in their homes by a licensed nurse or physician.
(cc) (No change.)
(dd) In addition to the policies and procedures described
in §115.21(d) of this title, the agency shall have policies and
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procedures for emergencies addressing fire, natural disaster, and
medical emergencies, as follows.
(1)-(4) (No change.)
(5) In the event of a medical emergency requiring trans-
port to a hospital for care, the agency shall assure the following:
(A)-(C) (No change.)
§115.25. Standards for Hospice Services.
(a) In addition to the standards in §115.21 of this title
(relating to Licensure Requirements and Standards for Agencies
Providing Licensed Home Health, Licensed and Certified Home
Health, or Hospice Services), an agency providing hospice services
shall meet the standards of this section.
(b)-(c) (No change.)
(d) The hospice shall determine, implement, and monitor
policies governing the hospice’s total operation. An individual who
is responsible for the day to day management of the hospice program
shall be designated. The hospice shall ensure that all services
provided are consistent with accepted standards of practice.
(e) The hospice shall have a medical director who:
(1) is a hospice employee or volunteer;
(2) is a doctor of medicine or osteopathy licensed in the
State of Texas; and
(3) assumes overall responsibility for the medical compo-
nent of the hospice’s client care program.
(f) Subject to subsections (p) and (u) of this section, the
hospice may arrange for another individual or entity to furnish
services to the hospice clients. If services are provided under
arrangement, the hospice shall meet the following standards.
(1)-(5) (No change.)
(g) The hospice shall perform and make available to each
client admitted for hospice services a client-specific comprehensive
assessment that identifies the client’s need for hospice care and the
client’s need for medical, nursing, social, emotional, and spiritual care
which includes, but is not limited to, the palliation and management
of the terminal illness and related conditions.
(1) The hospice shall complete the comprehensive assess-
ment in a timely manner consistent with the client’s immediate needs,
but no later than 14 calendar days after the start of hospice care.
(2) Prior to the start of care, the hospice physician or reg-
istered nurse shall make an initial assessment visit to determine the
immediate care and support needs of the client. The initial assess-
ment visit shall be held within 48 hours after the hospice’s receipt
of the physician’s referral for hospice care, unless ordered otherwise.
After the initial assessment is completed, services approved by the
physician may be rendered.
(3) The comprehensive assessment shall include:
(A) input from the appropriate interdisciplinary team
member(s) and an assessment of:
(i) each client’s physical condition, including func-
tional ability and nutritional status;
(ii) each client’s pain and other symptoms and the
management of discomfort and symptom relief;
(iii) the client’s and the client’s family’s social and
emotional well-being;
(iv) the client’s spiritual orientation and needs;
(v) the survivor risk factors to be considered in
developing the bereavement care plan; and
(vi) any other information necessary to develop an
effective, interdisciplinary plan of care;
(B) a review of the client’s drug profile, repeated
as necessary, and which includes over-the-counter drugs, to assure
that all drugs are indicated and to identify any potential problems
including, but not limited to:
(i) ineffective drug therapy;
(ii) significant side effects;
(iii) significant drug interactions;
(iv) significant drug or food interactions;
(v) duplicate drug therapy; and
(vi) noncompliance with drug therapy; and
(C) a system of measures that captures significant
outcomes that are essential to optimal hospice care, that are used
in the care planning and coordination of services, and that are an
essential part of the hospice’s quality assessment and performance








(vii) level of consciousness;
(viii) anxiety;
(ix) depression;
(x) client emotional well being and satisfaction,
including anxiety and depression;
(xi) spiritual well being;
(xii) social well being;
(xiii) family knowledge and understanding; and
(xiv) client and family satisfaction.
(4) The comprehensive assessment shall be updated and
revised:
(A) as frequently as the condition of the client
requires, as determined by changes in the client’s physical, social,
emotional or spiritual status, family environment, or suboptimal
response to care, treatments or therapies; and
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(B) within 48 hours of the client’s return home from
an inpatient stay.
(h) A written plan of care shall be established and maintained
for each client admitted to the hospice program, and the care provided
to a client shall be in accordance with the plan. The plan of care
shall specify the care and services necessary to meet the client-
specific needs identified in the comprehensive assessment described
in subsection (f) of this section, include all client care orders, reflect
planned interventions for problems identified, and ensure that care
and services are appropriate to the severity level of each client’s and
the client’s family’s specific needs.
(1) The plan shall be established by the attending physi-
cian, the medical director or physician designee, and interdisciplinary
team prior to providing care.
(2) The plan shall be reviewed and updated as necessary,
at intervals specified in the plan, by the attending physician,
the medical director or physician designee and interdisciplinary
team. These reviews shall be documented. An updated plan
must include information from the client’s comprehensive assessment
and information concerning the client’s progress toward outcomes
specified in the plan.
(3) The plan shall include:
(A) a comprehensive assessment of the client’s needs
and identification of the services including the management of
discomfort and symptom relief. The plan shall state in detail the scope
and frequency of services needed to meet the client’s and family’s
needs;
(B) interventions to facilitate the management of pain
and symptoms;
(C) frequency and mix of services necessary to meet
the client and family specific needs identified in the comprehensive
assessment;
(D) measurable outcomes that the hospice anticipates
will occur as a result of implementing and coordinating the plan of
care;
(E) drugs and treatments necessary to meet the needs
of the patient as identified in the assessment;
(F) medical supplies and appliances necessary to meet
the needs of the client identified in the assessment; and
(G) client and family understanding, agreement, and
involvement with the plan as desired.
(i) The hospice shall not discontinue care provided to or
discharge a client because of the client’s inability to pay for that care.
The interdisciplinary team may reassess the client for an appropriate
level of care, as long as the reassessment does not reduce core
services.
(j) The hospice shall ensure that an informed consent form
that specifies the type of care and services that may be provided as
hospice care during the course of the illness has been obtained for
every client, either from the client or representative (a person, who
because of the client’s mental or physical incapacity, is authorized in
accordance with state law to execute or revoke an election for hospice
care or terminate medical care on behalf of the terminally ill client).
The client or representative shall sign or mark the consent form.
(1) The hospice shall provide a client or legal representa-
tive with a written notice of the client’s rights in advance of furnish-
ing care to the client or during the initial evaluation visit before the
initiation of treatment.
(2) The hospice shall protect and promote a client’s rights.
(3) The hospice shall maintain documentation showing
that it has complied with the requirements of this subsection and
the client demonstrates understanding of their rights.
(4) The client has the right to exercise his or her rights as
a client of the hospice.
(5) In the case of a client adjudged incompetent, the rights
of the client are exercised by the person appointed by law to act on
the client’s behalf.
(6) In the case of a client who has not been judged
incompetent, any legal representative may exercise the client’s rights
to the extent permitted by law.
(7) The client has the right to have his or her person and
property treated with respect.
(8) The client has the right to voice grievances regarding
treatment or care that is or fails to be furnished, or regarding the
lack of respect for property by anyone who is furnishing services on
behalf of the hospice and shall not be subjected to discrimination or
reprisal for doing so.
(9) The hospice shall investigate complaints made by a
client or the client’s family or guardian regarding treatment or care
that is or fails to be furnished, or regarding the lack of respect for
the client’s property by anyone furnishing services on behalf of the
hospice, and must document both the existence of the complaint
and steps taken to resolve the complaint. The investigation and
documentation must be completed within 30 calendar days after the
hospice receives the complaint unless the hospice has and documents
reasonable cause for delay.
(10) The client has the right to be informed, in advance
about the care to be furnished, the plan of care, expected outcomes,
barriers to treatment and of any changes in the care to be furnished.
(11) The hospice shall advise or consult with the client or
legal representative in advance of any change in the plan of care.
(12) The client has the right to participate in the planning
of the care.
(A) The hospice shall advise the client in advance
of the right to participate in planning the care or treatment and in
planning changes in the care or treatment.
(B) The client has the right to refuse care and services.
(C) The client has the right to be informed of the
availability of short term inpatient care for pain control, management
and respite purposes and the names of the facilities with which the
hospice has a contract agreement.
(D) The client has the right to be informed, before
care is initiated, of the extent to which payment may be expected
from the client, third-party payers, and any other source of funding
known to the hospice.
(k) The hospice shall provide a continuing systematic pro-
gram for the training of its employees. The staff, including volun-
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teers, shall be properly oriented to tasks performed, and these in-
dividuals shall be informed of changes in techniques, philosophies,
goals, and products, relating to the client’s care.
(l) The hospice shall designate an interdisciplinary team or
teams composed of individuals who provide or supervise the care and
services offered by the hospice.
(1) The interdisciplinary team or teams shall include at
least the following individuals who are employees of the hospice:
(A) a physician;
(B) a registered nurse;
(C) a social worker; and
(D) a pastor or counselor.
(2) The interdisciplinary team shall be responsible for:
(A) participation in the establishment of the plan of
care;
(B) provision and supervision of hospice care and
services;
(C) periodic reviews and updates of the plan of care
for each client receiving hospice care; and
(D) establishment of policies governing the day to day
provision of hospice care and services.
(3) If the hospice has more than one interdisciplinary
team, the hospice shall designate in advance the team it chooses to
execute the functions described in paragraph (2)(D) of this subsection.
(4) The hospice shall designate a registered nurse to
coordinate the implementation of the plan of care for each client.
(m) The hospice shall use volunteers in defined roles under
the supervision of a designated hospice employee.
(1) The hospice shall provide appropriate orientation and
training that is consistent with acceptable standards of hospice
practice.
(2) Volunteers may be used in administrative and direct
client care roles.
(3) The hospice shall document active and ongoing efforts
to recruit and retain volunteers.
(4) The hospice shall document the cost savings achieved
through the use of volunteers. Documentation shall include the fol-
lowing:
(A) the identification of necessary positions which are
occupied by volunteers;
(B) the work time spent by volunteers occupying
those positions; and
(C) estimates of the dollar costs which the hospice
would have incurred if paid employees occupied the positions
identified in subparagraph (A) of this paragraph for the amount of
time specified in subparagraph (B) of this paragraph.
(5) The hospice shall provide volunteer activity at the
level and in the manner described below.
(A) The hospice shall document and maintain a
volunteer staff sufficient to provide administrative and direct client
care in an amount that at a minimum, equals 5.0% of the total client
care hours of all paid hospice employees and contract staff.
(B) The hospice shall document a continuing level of
volunteer activity.
(C) The hospice shall record expansion of care and
services achieved through the use of volunteers, including the type
of services and the time worked.
(6) The hospice shall document reasonable efforts to ar-
range for visits of clergy and other members of religious organizations
in the community to clients who request such visits and shall advise
clients of this opportunity.
(n) The hospice and all its employees shall be currently
licensed in accordance with applicable federal and state laws and
regulations.
(o) In accordance with accepted principles of practice, the
hospice shall establish and maintain a clinical record for every client
receiving care and services. Services provided to the client’s family
shall be documented in the clinical record. The record shall be
complete, promptly and accurately documented, readily accessible
and systematically organized to facilitate retrieval.
(1) Each clinical record shall contain a comprehensive
compilation of information. Entries shall be made for all services
provided. Entries shall be made and signed by the person providing
the services. The record shall include all services whether furnished
directly or under arrangements made by the hospice. Each client’s
record shall contain:
(A) the initial and subsequent assessments;
(B) the plan of care;
(C) identification data;
(D) consent and authorization and election forms;
(E) pertinent medical history; and
(F) complete documentation of all services and events
(including evaluations, treatments and progress notes).
(2) The hospice shall safeguard the clinical record against
loss, destruction and unauthorized use.
(p) The hospice shall ensure that substantially all the core
services described in subsections (q)-(t) of this section are routinely
provided directly by hospice employees. The hospice may use
contracted staff if necessary to supplement its employees in order to
meet the needs of clients during periods of peak client loads or under
extraordinary circumstances. If contracting is used, the hospice shall
maintain professional, financial, and administrative responsibility for
the services and assure that the qualifications of staff and services
provided meet the requirements specified in subsections (q)-(t) of
this section.
(q) The hospice shall provide nursing care and services by
or under the supervision of a registered nurse.
(1) Nursing services shall be directed and staffed to assure
that the nursing needs of the clients are met.
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(2) Client care responsibilities of nursing personnel shall
be specified.
(3) Services shall be provided in accordance with recog-
nized standards of practice.
(r) Medical social services shall be provided by a social
worker with a bachelor’s degree in social work from an accredited
college or university and shall be under the direction of a physician.
(s) In addition to palliation and management of terminal
illness and related conditions, hospice physicians, including physician
member(s) of the interdisciplinary team, shall meet the general
medical needs of the clients to the extent that these needs are not
met by the attending physician. The hospice physician may meet
these requirements either by directly providing the services or through
coordination with the attending physician. If the attending physician
is unavailable, the hospice physician is responsible for the care of the
client.
(t) Counseling services shall be available to both the client
and the family. Counseling includes bereavement counseling pro-
vided after the client’s death as well as dietary, spiritual, and any
other counseling services for the client and family provided while
the client is enrolled in the hospice program.
(1) Bereavement counseling service shall be available to
the family.
(A) There shall be an organized program for the
provision of bereavement services under the supervision of the
interdisciplinary team, a social worker, a mental health professional,
a counselor, or other person with documented evidence of training
and experience in dealing with bereavement and structured training in
bereavement counseling. Persons providing bereavement counseling
shall have documented evidence of training in personnel folders.
(B) The plan of care for these services shall reflect
family needs, as well as a clear delineation of services to be provided
and the frequency of service delivery (up to one year following the
death of the client).
(2) Dietary counseling shall be planned by a registered
or licensed dietitian, a person who is eligible for registration by the
American Dietetic Association, or an individual who has documented
equivalency in education or training. Dietary counseling shall
meet specific client needs as described in the client’s plan of care.
Although a dietitian need not be a full-time employee, there shall be
a record of this individual’s credentials on file in the hospice. Dietary
counseling shall be supervised by a registered or licensed dietitian or
a registered nurse.
(3) Spiritual counseling shall include notice to clients as
to the availability of clergy as required under subsection (l)(6) of this
section. Spiritual counseling may be conducted by a clergy of the
client’s choice.
(4) Counseling may be provided by other members of
the interdisciplinary team as well as by other professionals qualified
by license or education to perform the type of counseling provided
as determined by the hospice. Counseling, other than bereavement,
dietary, or spiritual shall be provided by persons qualified by license
or education to perform the type of counseling to be provided
in accordance with the client’s plan of care. The counseling
requirements do not preclude other members of the interdisciplinary
team or other professionals from serving in the capacity of counselor.
Nonprofessional volunteers may be used for listening and social
interaction with clients.
(u) The hospice shall ensure that the services described in
subsections (v)-(y) of this section are provided directly by hospice
employees or under arrangements made by the hospice as specified in
subsection (f) of this section. The hospice shall maintain a system of
communication and integration of services, whether provided directly
or under arrangement, that ensures the identification of client needs
and the ongoing liaison of all disciplines providing care.
(v) Physical therapy services, occupational therapy services,
and speech-language pathology services shall be available, and when
provided, shall be offered in a manner consistent with accepted
standards of practice.
(w) Home health aide and homemaker services shall be
available and adequate in frequency to meet the needs of the clients.
A home health aide shall be a person who meets the training and
competency evaluation requirements or the competency evaluation
requirements as specified in §115.61 (d)-(f) of this title (relating to
Home Health Aides).
(1) A registered nurse shall visit the residence site no
less frequently than every two weeks when aide services are being
provided, and the visit shall include an assessment of the aide
services. The aide need not be present each supervisory visit.
(2) Written instructions for client care shall be prepared
by a registered nurse.
(x) Medical supplies and appliances, including medications,
shall be provided as needed for the palliation and management of the
terminal illness and related conditions.
(1) All medications shall be administered in accordance
with accepted standards of practice.
(2) The hospice shall have and enforce a policy for the
disposal of controlled medications maintained in the client’s residence
when those medications are no longer needed by the client.
(3) Medications shall be administered only by the follow-
ing individuals:
(A) a licensed nurse or physician;
(B) a permitted home health medication aide;
(C) the client if his or her attending physician has
approved; or
(D) another individual acting in accordance with
applicable federal and state laws, or as specified in the rules adopted
by the Board of Nurse Examiners at Title 22, Chapter 218 (relating
to Delegation of Selected Nursing Tasks by Registered Professional
Nurses to Unlicensed Personnel.
(4) The persons who are authorized to administer medi-
cations shall be specified in the client’s plan of care.
(y) Inpatient care shall be available for pain control, symptom
management, or respite purposes.
(1) Inpatient care shall be provided by a freestanding
hospice or a hospital or nursing facility that meets the requirements
specified in subsection (z)(1) and (5) of this section, regarding 24-
hour nursing service and client areas.
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(2) A hospice shall develop, implement, maintain and
evaluate an ongoing, comprehensive integrated self assessment of the
quality and appropriateness of care provided, including inpatient care,
home care, and care provided under arrangement. The findings shall
be documented and used by the hospice to correct identified problems
and to revise hospice policies if necessary. Corrective action of
performance shall be taken and tracked to ensure that improvements
are sustained over time.
(A) The hospice’s quality assessment and perfor-
mance improvement program shall include, but not be limited to,
the use of objective measures to demonstrate improved performance
with regard to:
(i) the system of measures that the hospice uses
to determine if individual and aggregate outcomes are achieved
compared to a previous time period;
(ii) current clinical practice guidelines and profes-
sional practice standards applicable to hospice care;
(iii) utilization data, as appropriate (e.g., numbers
of staff, types of visits, inpatient care); and
(iv) effectiveness and safety of services (including
services such as parenteral therapy or infusion controlling devices,
if provided), including competency of clinical staff, promptness of
service delivery, appropriateness of responses to client and family
problems.
(B) The hospice shall set priorities for performance
improvement, considering prevalence and severity of identified
problems and giving priority to improvement activities that affect
clinical outcomes. The hospice must immediately correct identified
problems that directly or potentially threaten the care and safety of
clients.
(z) A freestanding hospice that provides inpatient care di-
rectly shall comply with the following standards in addition to the
standards in subsections (a)-(y) of this section.
(1) A freestanding hospice that provides inpatient care
directly shall have on-site 24-hour nursing service provided by
registered nurses and licensed vocational nurses.
(A) The facility shall provide 24-hour nursing services
which are sufficient to meet total nursing needs and which are
in accordance with the client’s plan of care. Each client shall
receive treatments, medications, and diet as prescribed, and shall be
kept comfortable, clean, well-groomed, and protected from accident,
injury and infection.
(B) Each shift shall include a registered nurse who
provides and supervises direct client care.
(2) The hospice shall have a written plan, periodically
rehearsed with staff, with procedures to be followed in the event of
an internal or external disaster and for the care of casualties (clients
and personnel) arising from such disasters.
(3) The hospice shall meet all federal, state, and local
laws, regulations, and codes pertaining to health and safety, such as
provisions regulating the following:
(A) construction, maintenance, and equipment for the
hospice;
(B) sanitation;
(C) communicable and reportable diseases; and
(D) post-mortem procedures.
(4) Except as provided in this subsection, the hospice shall
meet National Fire Protection Association 101, Code for Safety to
Life from Fire in Buildings and Structures, 1994 Edition (NFPA
101), Chapter 12 (relating to new health care occupancies) and
Chapter 13 (relating to existing health care occupancies), published
by the National Fire Protection Association (NFPA). All documents
published by the NFPA as referenced in this subsection may be
obtained by writing or calling the NFPA at the following address
and telephone number: Post Office Box 9101, Batterymarch Park,
Quincy, Massachussetts 02169, 1-800-344-3555.
(A) The department recognizes the Health Care Fi-
nancing Administration (HCFA) waiver of specific provisions of the
NFPA 101 required by this paragraph for a certified hospice for as
long as HCFA honors the waiver, if the waiver would not adversely
affect the health and safety of the clients and rigid application of
specific provisions of the NFPA 101 would result in unreasonable
hardship for the hospice. The department may waive specific provi-
sions of the NFPA 101 for a licensed hospice, if the waiver would
not adversely affect the health and safety of the clients; and rigid
application of specific provisions of the NFPA 101 would result in
unreasonable hardship for the hospice.
(B) Any existing facility of two or more stories that
is not of fire-resistive construction and is participating on the basis
of a waiver of construction type or height, may not house blind,
nonambulatory, or physically disabled clients above the street-level
floor unless the facility is one of the following construction types (as
defined in the NFPA 101):
(i) Type II (1,1,1)-protected noncombustible;
(ii) fully-sprinklered Type II (0,0,0)-
noncombustible;
(iii) fully-sprinklered Type III (2,1,1)-protected or-
dinary;
(iv) fully-sprinklered Type V (1,1,1)-protected
wood frame; or
(v) achieves a passing score on the Fire Safety Eval-
uation System (FSES) for Health Care Occupancies, National Fire
Codes, Volume 10, NFPA 101A, Guide on Alternative Approaches
to Life Safety, Chapter 3, 1995 Edition published by the NFPA.
(5) The hospice shall be designed and equipped for the
comfort and privacy of each client and family member. The hospice
shall provide:
(A) physical space for private client and family
visiting;
(B) accommodations for family members to remain
with the client throughout the night;
(C) accommodations for family privacy after a client’s
death;
(D) decor which is homelike in design and function;
and
(E) accommodations where clients are permitted to
receive visitors at any hour, including small children.
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(6) Client rooms shall be designed and equipped for
adequate nursing care and the comfort and privacy of clients. Each
client’s room shall:
(A) be equipped with or conveniently located near
toilet and bathing facilities;
(B) be at or above grade level;
(C) contain a suitable bed for each client and other
appropriate furniture;
(D) have closet space that provides security and
privacy for clothing and personal belongings;
(E) contain no more than four beds;
(F) measure at least 100 square feet for a single room
or 80 square feet for each client for a multiclient room; and
(G) be equipped with a device for calling the staff
member on duty.
(7) For an existing building, the department recognizes
the HCFA waiver for the space and occupancy requirements of
paragraph (6)(E) and (F) of this subsection for a certified hospice for
as long as HCFA honors the waiver, if the department finds that the
requirements would result in unreasonable hardship on the hospice
if strictly enforced, and the waiver serves the particular needs of the
clients and does not adversely affect their health and safety. For an
existing building, the department may waive the space and occupancy
requirements of paragraph (6)(E) and (F) of this subsection for a
licensed hospice for as long as it is considered appropriate, if it finds
that the requirements would result in unreasonable hardship on the
hospice if strictly enforced and the waiver serves the particular needs
of the clients and does not adversely affect their health and safety.
(8) The hospice shall provide bathroom facilities. The
bathroom facilities shall include the following:
(A) an adequate supply of hot water at all times for
client use; and
(B) plumbing fixtures with control valves that auto-
matically regulate the temperature of the hot water used by clients.
(9) The hospice shall have available at all times, a
quantity of linen essential for the proper care and comfort of clients.
Linens shall be handled, stored, processed and transported in such a
manner as to prevent the spread of infection.
(10) The hospice shall make provisions for isolating
clients with infectious diseases.
(11) The hospice shall provide and supervise meal service
and menu planning. The hospice shall:
(A) serve at least three meals or their equivalent
each day at regular times, with not more than 14 hours between
a substantial evening meal and breakfast;
(B) procure, store, prepare, distribute, and serve all
food under sanitary conditions;
(C) have a staff member trained or experienced
in food management or nutrition if the staff member responsible
for dietary services is not a dietitian. The person shall be a
graduate of a dietetic technician or dietetic assistant training program,
correspondence or classroom, approved by the American Dietetic
Association; or shall be a graduate of a state-approved course that
provided 90 or more hours of classroom instruction in food service
supervision and shall have experience as a supervisor in a health care
institution with consultation from a dietitian; or shall have training
and experience in food service supervision and management in a
military service equivalent in content to the program in this paragraph.
This staff member shall be responsible for:
(i) planning menus that meet the nutritional needs
of each client, following the orders of the client’s physician and, to
the extent medically possible, the recommended dietary allowances
of the Food and Nutrition Board of the National Research Council,
National Academy of Sciences (Recommended Dietary Allowances
(10th ed., 1989 that is available from the Printing and Publications
Office, National Academy of Sciences, Washington, D.C. 20418).
The menus shall be approved by a licensed dietitian. The hospice
shall use written guidelines for substitutions that are approved by the
licensed dietitian; and
(ii) supervising the meal preparation and service
that is conducted to ensure that the menu plan is followed; and
(D) have the menus for those clients who require
medically prescribed special diets planned by a dietitian who monitors
the preparation and serving of meals to ensure that the client accepts
the special diet.
(12) The hospice shall provide appropriate methods and
procedures for dispensing and administering medications. Whether
medications are obtained from community or institutional pharmacists
or stocked by the facility, the facility shall be responsible for
medications for its clients, insofar as they are covered under the
program, and for ensuring that pharmaceutical services are provided
in accordance with accepted professional principles and appropriate
federal and state laws.
(A) The hospice shall employ a licensed pharmacist
or have a formal agreement with a licensed pharmacist to advise
the hospice on ordering, storage, administration, disposal, and
recordkeeping of medications.
(B) A physician shall order all medications for the
client.
(C) If the medication order is verbal, the physician
shall give it only to a licensed nurse, pharmacist, or another physician.
(D) If the medication order is verbal, the individual
receiving the order shall record and sign it immediately and have
the prescribing physician sign it in a manner consistent with good
medical practice.
(E) Medications shall be administered only by one of
the following individuals:
(i) a licensed nurse or physician;
(ii) a permitted home health medication aide or an
employee as specified in the rules adopted by the Board of Nurse
Examiners at Title 22, Chapter 218 (relating to Delegation of Selected
Nursing Tasks by Registered Professional Nurses to Unlicensed
Personnel); or
(iii) the client if his or her attending physician has
approved.
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(F) The pharmaceutical service shall have procedures
for control and accountability of all medications throughout the fa-
cility. Medications shall be dispensed in compliance with federal
and state laws. Records of receipt and disposition of all controlled
medications shall be maintained in sufficient detail to enable an ac-
curate reconciliation. The pharmacist shall determine that medication
records are in order and that an account of all controlled medications
is maintained and reconciled.
(G) The labeling of medications shall be based on
currently accepted professional principles, and shall include the
appropriate accessory and cautionary instructions, as well as the
expiration date when applicable.
(H) In accordance with state and federal laws, all
medications shall be stored in locked compartments under proper
temperature controls and only authorized personnel shall have access
to the keys. Separately locked compartments shall be provided
for storage of controlled medications listed in Schedule II of the
Comprehensive Drug Abuse Prevention and Control Act of 1970,
21 United States Code, §801 et seq and other medications subject
to abuse, except under single-unit package medication distribution
systems in which the quantity stored is minimal and a missing dose
is readily detected. An emergency medication kit shall be kept readily
available.
(I) Controlled medications no longer needed by the
client shall be disposed of in compliance with state requirements.
The pharmacist and registered nurse shall dispose medications and
prepare a record of the disposal.
§115.26. Standards for Personal Assistance Services.
(a) An agency holding a license with the category of personal
assistance services shall meet the standards of this section. A separate
license is required for each principal place of business.
(b) An agency shall provide personal assistance services only
within its service area.
(1) The agency shall maintain adequate staff to provide
services and to supervise the provision of services within the service
area.
(2) An agency may expand its service area at any time
during the licensure period. To expand its service area, an agency
must submit to the department a written notice for the expansion
which includes revised boundaries of the agency’s original service
area, the effective date of the expansion, and an updated list of
management and supervisory personnel (including names), if changes
are made. The notice must be submitted either before or within 30
calendar days after the effective date of the expansion.
(3) An agency may reduce its service area at any time
during the licensure period by sending the department written
notification of the reduction, revised boundaries of the agency’s
original service area, and the effective date of the reduction.
(c) Personal assistance services may be performed by an
unlicensed person who is at least 18 years of age and is competent
to perform the tasks assigned by the supervisor.
(d) The agency shall comply with §115.54 of this title
(relating to Criminal History Checks).
(e) Personal assistance services are designed to meet the
needs of a person with functional disabilities and the person’s family,
allowing the person and the family to engage in activities of daily
living. The following tasks may be performed under a personal
assistance services category:
(1) personal care (feeding, preparing meals, transferring,
toileting, ambulation and exercise, grooming, bathing, dressing,
routine care of hair and skin, and assistance with medications that
are normally self administered);
(2) health-related tasks which may be delegated by an RN
in accordance with the agency’s written policy adopted, implemented
and enforced to ensure compliance with the rules of the Board
of Nurse Examiners for the State of Texas adopted at 22 TAC,
§§218.1 - 218.11, (relating to Delegation of Selected Nursing Tasks
by Registered Professional Nurses to Unlicensed Personnel) except
for nursing tasks that may not be delegated and nursing tasks that
may not be routinely delegated;
(3) health related tasks that are not the practice of profes-
sional nursing under the memorandum of understanding between the
Texas Department of Health and the Board of Nurse Examiners; and
(4) health related tasks that are delegated by a physician
under the Medical Practice Act, Texas Civil Statutes, Article 4495d,
§3.06.
(f) The agency shall develop organizational, operational,
programmatic, and personnel policies consistent with the principles
of individual and family choice and control, functional need, and
accessible and flexible services.
(g) The agency shall have an individual to act as the
administrator who assumes responsibility for the overall conduct of
the agency and is responsible for compliance with all applicable laws
and rules of the department.
(1) The administrator of the agency shall:
(A) administratively supervise the provision of ser-
vices;
(B) organize and direct the agency’s ongoing func-
tions;
(C) employ qualified staff;
(D) ensure adequate education and evaluations of
staff;
(E) ensure the accuracy of public information materi-
als and activities; and
(F) implement an effective budgeting and accounting
system.
(2) The administrator shall authorize in writing a person
who meets the qualifications of an administrator to act as the
administrator in the administrator’s absence.
(3) The administrator or designee shall not have been
employed in the last five years as an administrator with another
agency at the time the agency was cited with violations of the statute
or this chapter which resulted in enforcement action taken against the
agency.
(4) The administrator or designee shall be able to read,
write and comprehend English.
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(5) The administrator or designee shall not have been
convicted of a felony or misdemeanor listed in §115.52(b)(2) of this
title (relating to Enforcement Action).
(6) The administrator or designee shall have at least one
year experience or training in caring for individuals with functional
disabilities.
(h) The agency shall maintain a file for each client or family
with all entries kept current, dated and signed by the recorder.
(1) An agency shall retain original client files for a
minimum of five years after the discharge of the client. The agency
may not destroy client files that relate to any matter that is involved
in litigation if the agency knows the litigation has not been finally
resolved.
(2) If an agency closes, there shall be an arrangement for
the preservation of inactive client files to insure compliance with this
subsection. The agency shall send the department written notification
of the reason for closure, the location of the client files and the name
and address of the client file custodian. If an agency closes with an
active client roster, a copy of the active client file shall be transferred
with the client to the receiving agency in order to assure continuity
of care and services.
(3) The client file shall include the following:
(A) client application for services including, but not
limited to: full name; sex; date of birth; name, address, and telephone
number of parent(s) of a minor child, or legal guardian, or other(s) as
identified by the individual; physician’s name and telephone numbers,
including emergency numbers; and services requested;
(B) documentation that client or family has received
a copy of the agency’s complaint procedures, and Human Resources
Code, Chapter 102 (relating to Rights of the Elderly), for clients 55
years and older;
(C) acknowledgment of the client’s receipt of the
agency’s policy relating to the reporting of abuse, neglect or
exploitation of a client;
(D) documentation of determination of services based
on an on-site visit by the supervisor where services will be primarily
delivered and records of supervisory visits, if applicable;
(E) an individualized service plan developed, agreed
upon, and signed by the client or family and the agency to include,
but not limited to, the following:
(i) types of services, supplies, and equipment to be
provided;
(ii) locations of services;
(iii) frequency and duration of services, including
the planned date of service initiation;
(iv) charges for services rendered if the charges will
be paid in full or in part by the client or significant other(s), or on
request; and
(v) plan of supervision;
(F) documentation that the services have been pro-
vided according to the individualized service plan, and to include a
medication record, if applicable. The agency shall assure that the
individualized service plan is followed through a documented quality
management review of the plan and services provided under the plan;
and
(G) documentation that all agencies providing care
to a client engage in an effective interchange, reporting, and
coordination of care regarding the client.
(i) The agency shall provide services with personnel who
meet the qualifications and competencies to perform requested and
agreed upon services of the client or family. The agency is
responsible for:
(1) orientation of personnel to their job responsibilities
including, but not limited to: the philosophy and values of community
integration and consumer-driven care; report of abuse or neglect;
and change in the client’s health condition requiring emergency
procedures or health services;
(2) maintenance of documentation to demonstrate that an
i dividual is competent in those services he or she performs; and
(3) supervision of personnel in accordance with the
agency’s policies and applicable state laws and rules, including
22 Texas Administrative Code, §§218.1-218.11 relating to the
delegation of selected nursing tasks by registered professional nurses
to unlicensed personnel adopted by the Board of Nurse Examiners,
and the Medical Practice Act, Texas Civil Statutes, Article 4495d,
§3.06 relating to physician delegation.
(A) A supervisor must be a licensed nurse or have
completed two years of full-time study at an accredited college or
university. An individual with a high school diploma or general
equivalence diploma (GED) may substitute one year of full-time
employment in a supervisory capacity in a health care facility, agency,
or community-based agency for each required year of college.
(B) The client in a client managed attendant care
program funded by Texas Department of Human Services or Texas
Rehabilitation Commission is not required to meet the standard in
subparagraph (A) of this paragraph.
(j) The agency shall adopt, implement, and enforce a pol-
icy(ies):
(1) establishing time frame(s) for the initiation of care or
services;
(2) addressing the supervision of personnel with input
from the client or family on the frequency of supervision;
(3) including written procedures governing the use and
removal of records; the release of information; and the incorporation
of clinical, progress or other client notes into the client record;
(4) relating to the retention of records in accordance with
subsection (h) of this section;
(5) describing protocols and procedures agency staff must
follow when performing physician delegated tasks. The policy shall
include and address the time frame for the timely countersignature of
a physician’s verbal orders;
(6) ensuring compliance of the agency and its employees
and contractors with the Health and Safety Code, Chapter 85,
Subchapter I, relating to the prevention of the transmission of human
immunodeficiency virus and hepatitis B virus;
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(7) ensuring compliance of the agency and its employees
and contractors with the Health and Safety Code, §161.091 et seq
relating to the prohibition of illegal remuneration for securing or
soliciting clients or patronage;
(8) ensuring compliance with the rules of the Board of
Nurse Examiners for the State of Texas adopted at 22 TAC Chapter
218, Delegation of Selected Nursing Tasks (relating to Delegation
of Selected Nursing Tasks by Registered Professional Nurses to
Unlicensed Personnel);
(9) ensuring that the agency submits accurate billings and
insurance claims;
(10) addressing the orientation of all personnel to the
policies, procedures, and objectives of the agency;
(11) ensuring the periodic evaluation of employee perfor-
mance;
(12) specifying the agency’s personnel policies;
(13) relating to criminal history checks of unlicensed
personnel in accordance with §115.54 of this title;
(14) specifying the agency’s client care policies;
(15) addressing employee disciplinary action(s) and pro-
cedures;
(16) relating to the agency’s procedures for investigating
complaints. Such procedures shall require the agency to initiate a
complaint investigation within 10 days of the agency’s receipt of the
complaint, and to document all components of the investigation;
(17) including a job description (statement of those func-
tions and responsibilities which constitute job requirements) and job
qualifications (specific education and training necessary to perform
the job) for each position within the agency;
(18) including the agency’s organizational structure and
operational policies. Such policies must be clearly stated in writing
and include the lines of authority and delegation of responsibility
down to the client care level and the services provided;
(19) ensuring a quality assurance program which provides
for accountability and desired client outcomes. The policy shall meet
the minimum requirements in subsection (h)(3)(E) and (F) of this
section;
(20) providing for back-up services when an employee or
contractor is not able to deliver the services;
(21) assuring that all agencies providing services to a
client are engaged in an effective interchange, reporting, and co-
ordination of care regarding the client;
(22) implementing and enforcing the Human Resources
Code, Chapter 102 relating to the rights of the elderly;
(23) relating to the reporting of abuse, neglect and ex-
ploitation of clients;
(24) relating to the use of volunteers if volunteers are used
by the agency;
(25) for publicly known natural disaster preparedness for
clients receiving services. The written policy shall include a plan
for the reasonable mechanism for triaging clients, the notification
of appropriate personnel and clients in the event of a disaster if
possible, the identification of appropriate community resources, and
the identification of possible evacuation procedures. The plan need
not require that the agency actually evacuate, transport, or triage the
clients;
(26) describing the agency’s written contingency plan;
(27) addressing compliance with out-of-hospital do-not-
resuscitate orders and advance directives. The policy shall:
(A) be consistent with the Health and Safety Code,
Chapter 674 relating to out-of-hospital do-not-resuscitate; the Natural
Death Act, Health and Safety Code, Chapter 672; and Civil Practice
and Remedies Code, Chapter 135 relating to durable power of
attorney for health care; and
(B) address the provision of information regarding
advance directives to its clients and assure its clients are allowed, but
not required, to formulate such directives to the extent permitted by
law; and
(28) relating to the supervision of branch offices, if
established. This policy shall be consistent with §115.14 of this title
(relating to Application and Issuance of Branch Office Licenses) and
§115.27 of this title (relating to Standards for Branch Offices).
(k) Tube feedings through a permanently placed gastrostomy
tube (g-tube) by unlicensed personnel may be performed only in
a short-term respite care setting after the client has been admitted
under the personal assistance services category. Such feedings and
medication administration shall be in accordance with this subsection.
(1) In a short-term respite care setting where the client
is admitted under the personal assistance services category, g-tube
feedings shall be performed:
(A) under delegation by a physician in accordance
with the Medical Practice Act, Texas Civil Statutes, Article 4495d,
§3.06;
(B) under delegation by an RN under 22 Texas
Administrative Code, §§218.1-218.11; or
(C) by an unlicensed person after successful comple-
tion of the training and competency program described in paragraphs
(3) and (4) of this subsection.
(2) The training and competency program for the perfor-
mance of g-tube feedings by an unlicensed person shall be taught
by an RN, physician, physician assistant (PA) or qualified trainer as
specified in paragraph (5) of this subsection, and shall meet the re-
quirements in paragraphs (3) and (4) of this subsection.
(3) The minimum training program shall include:
(A) a description of the g-tube placement, including
the purpose;
(B) infection control procedures and universal precau-
tions to be utilized when performing g-tube feedings or medication
administration through a g-tube;
(C) a description of conditions which must be reported
to the client or the primary caregiver, or in the absence of the primary
caregiver, to the agency administrator, supervisor, or the client’s
physician. The description of conditions must include a plan to be
effected if the g-tube comes out or is not positioned correctly to
ensure medical attention is provided within one hour;
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(D) review of a written procedure for g-tube feeding
or medication administration through a g-tube. The written procedure
must be equivalent to current acceptable nursing standards of practice,
including addressing the crushing of medications;
(E) conditions under which g-tube feeding or medi-
cation administration shall not be performed; and
(F) demonstration of a g-tube feeding and medication
administration to a client. If the trainee will become a qualified
trainer, the demonstration must be done by the RN, PA, or physician.
If the trainee will not become a qualified trainer, the demonstration
may be done by an RN, PA, physician, or qualified trainer.
(4) The minimum competency evaluation shall be docu-
mented and maintained in the employee’s file and shall include:
(A) a score of 100% on a written multiple choice
test that consists of situational questions to include the criteria in
paragraph (3)(A)-(E) of this subsection and evaluate the trainee’s
judgment and understanding of the essential skills, risks, and possible
complications of a g-tube feeding or medication administration
through a g-tube;
(B) a skills checklist demonstrating that the trainee
has successfully completed the necessary skills for a g-tube feeding
and medication administration via g-tube, and if the trainee will
become a qualified trainer, the skills checklist shall also demonstrate
the ability to teach another person to perform the task. The skills
checklist must be completed by an RN, physician, or PA if the trainee
will become a qualified trainer. The skills checklist for a trainee who
will not become a qualified trainer may be completed by an RN,
physician, PA, or qualified trainer; and
(C) documentation of an accurate demonstration of
the g-tube feeding and medication administration performed by the
trainee as required by paragraph (3)(F) of this subsection. If the
trainee will become a qualified trainer, documentation of competency
to teach this task shall be maintained in the file of the qualified trainer.
The person responsible for the training of the trainee shall document
the successful demonstration of the g-tube feeding and medication
administration via g-tube by the trainee and the trainee’s competency
to perform this task in the trainee’s file.
(5) The following persons may teach the trainee and may
conduct the training and competency evaluation program:
(A) an RN, physician, or PA; or
(B) a qualified trainer who:
(i) has successfully completed the training and
competency program described in paragraphs (3) and (4) of this
subsection taught by an RN, physician, or PA;
(ii) has demonstrated on return demonstration to an
RN, physician or PA the performance of the task and the ability to
teach the task; and
(iii) has been deemed competent by an RN, physi-
cian, or PA to train unlicensed personnel in these procedures. Docu-
mentation of competency to perform, train and teach shall be main-
tained in the employee’s or contractor’s file. Competency shall be
evaluated and documented by an RN, physician or PA annually.
(6) The client or primary caregiver must provide informa-
tion on the client’s g-tube feeding or medication administration to the
agency supervisor. If the client is not capable of directing his or her
own care, the client’s primary caregiver must be present to instruct
and orient the supervisor regarding the client’s g-tube feeding and
medication regime. A copy of the current regime including unique
conditions specific to the client shall be placed in the client’s file
by the agency supervisor and provided to the respite caregiver. The
respite caregiver must be oriented by the client, the client’s primary
caregiver, or the agency supervisor. The supervisor of the delivery of
these services must have successfully completed a training and com-
petency program outlined in paragraphs (3) and (4) of this subsection
or be a qualified trainer.
(7) Legend medications that are to be administered shall
be in a legally labeled container from a pharmacy that contains the
name of the client. Instructions for dosages according to weight or
age for over the counter drugs commonly given the client shall be
furnished by the primary caregiver to the respite caregiver performing
the tube feeding or medication administration.
§115.27. Standards for Branch Offices.
(a) A parent agency is eligible to apply for a branch office
license:
(1) for an agency with an initial license, if the agency
has successfully completed an initial onsite survey to demonstrate
substantial compliance with the statute and this chapter; or for an
agency with a first renewal or subsequent renewal license, if the
agency continues to demonstrate substantial compliance with the
statute and this chapter; and
(2) if enforcement action against the agency license is not
proposed under §115.52 of this title (relating to Enforcement Action).
(b) A branch office providing licensed home health or
personal assistance services shall comply with the requirements of
the rules relating to the parent agency and the standards relating to
the provided category(ies).
(c) A branch office providing licensed and certified home
health services shall comply with the standards for certified agencies
in §115.23 of this title (relating to Standards for Licensed and
Certified Home Health Services).
(d) An branch office shall establish a service area within the
parent agency’s service area.
(1) A branch office shall provide services only within its
established service area.
(2) The branch office shall maintain adequate staff to
provide services and to supervise the provision of services within
the service area.
(3) A branch office may expand its service area at any
time during the licensure period. To expand its service area, a
branch office must submit to the department a written notice for the
expansion which includes revised boundaries of the branch office’s
original service area, the effective date of the expansion, and an
updated list of management and supervisory personnel (including
names), if changes are made. The notice must be submitted either
before or within 30 calendar days of the effective date of the
expansion.
(4) A branch office may reduce its service area at any
time during the licensure period by sending the department written
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notification of the reduction, revised boundaries of the branch office’s
original service area, and the effective date of the reduction.
(e) A parent agency and a branch office providing home
health or personal assistance services shall meet the following
requirements.
(1) On-site supervision of the branch office shall be
conducted at least monthly by the parent agency administrator,
administrator’s designee, or supervising nurse or designee. More
frequent supervision may be required considering the size of the
service area and the scope of services provided by the parent agency.
The supervisory visits must be documented and include the date of
the visit, the content of the consultation, the individuals in attendance,
and the recommendations of the staff.
(2) Original personnel files may be kept in any location, as
determined by the agency. Original personnel files shall be accessible
and readily retrievable for inspection by the department at the site of
the survey.
(3) The clinical record may be kept at the branch or parent
agency, as determined by the agency. Duplicate records are not
required.
(4) The parent agency shall approve all branch office
policies and procedures. Such approval shall be documented and
filed in the parent and branch office(s).
(f) The department shall issue to or renew a branch office
license for applicants who meet the requirements of this section.
(1) Issuance or renewal of a branch office license is
contingent upon compliance with the statute and this chapter by the
parent agency and branch office.
(2) The department may take enforcement action against
a parent agency license for a branch office’s failure to comply with
the statute or this chapter. Enforcement action shall be in accordance
with §115.52 of this title (relating to Enforcement Action).
(3) Revocation, suspension, denial, or surrender of a
parent agency license will result in the same enforcement action
against all branch office licenses of the parent agency.
(g) A branch office may offer fewer health services or
categories than the parent office but may not offer health services
or categories that are not also offered by the parent agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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The amendments are adopted under the Health and Safety
Code, §142.004(c), which provides the board with authority to
adopt rules to require an applicant to provide documentation
establishing the applicant has sufficient financial resources to
provide services during the term of the license, a list of man-
agement personnel, a description of personnel qualifications, a
plan for providing continuing training and education for person-
nel, documentation that the applicant is capable of meeting the
minimum standards related to quality of care, and documenta-
tion that the applicant has a plan for the orderly transfer of care
of clients if the applicant cannot maintain or deliver services
under the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
an alternate delivery site license; under §142.012 which pro-
vides the board with authority to adopt rules to set minimum
standards relating to qualifications for professional and nonpro-
fessional personnel (including volunteers), supervision of pro-
fessional and nonprofessional personnel (including volunteers),
the provision and coordination of treatment and services (in-
cluding support and bereavement services), the management,
ownership, and organizational structure (including lines of au-
thority and delegation of responsibility and the composition of an
interdisciplinary team), clinical and business records, financial
ability to carry out the functions as proposed by the HCSSA,
safety, fire prevention, and sanitary standards for residential
and inpatient units, and any other aspects of home health, hos-
pice, or personal assistance services as necessary to protect
the public; under §142.023 which provides the board with the
authority to establish minimum requirements for the issuance,
denial, renewal, suspension, emergency suspension, and revo-
cation of a permit to a home health medication aide, curricula
to train a home health medication aide, minimum standards for
the approval of home health medication aide training programs
and for rescinding approval, the acts and practices that are al-
lowed or prohibited to a permit holder, and minimum standards
for on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law upon the board, the department and
the commissioner of health.
§115.51. Survey Procedures.
(a) An on-site survey shall determine if the requirements of
the statute and the rules are being met.
(1) The Texas Department of Health (department) or its
authorized representative(s) (surveyor) may enter the premises of a
license applicant or license holder at reasonable times to conduct an
on-site survey incidental to the issuance of a license, and at other
times as it considers necessary to ensure compliance with the statute
and the rules adopted under the statute. A standard-by-standard
evaluation is required before the first renewal license is issued unless
waived in accordance with §115.13(a)(1)(B) of this title (relating to
Change of Ownership or Services).
(2) (No change.)
(3) If there is a question relating to the accuracy of an
agency’s financial records relating to the operation of the agency
or the agency’s financial ability to carry out its functions, the
department or designee may conduct an extensive review of the
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records. Any financial review by the department shall be conducted
by an individual who has the financial qualifications to review such
records.
(4) The agency administrator, supervising nurse, or other
authorized representative from the agency shall be present at the time
of a survey by the department.
(b) Except for a survey conducted for the purposes of issuing
a first renewal license, a survey conducted by the department shall
be unannounced.
(c) Except for the investigation of complaints, an agency
licensed by the department is not subject to additional surveys relating
to home health, hospice, or personal assistance services while the
agency maintains accreditation for the applicable services from the
Joint Commission on Accreditation of Healthcare Organizations,
the Community Health Accreditation Program or certification as a
home and community-based services or home and community-based
services - OBRA agency by the Texas Department of Mental Health
and Mental Retardation (TXMHMR). An initial survey after issuance
of an initial license shall be done by the department:
(1) if the agency is not yet accredited; or
(2) unless waived under §115.13(a)(1)(B) of this title
(d) The department’s surveyor shall hold a conference with
the person who is in charge of an agency prior to commencing the on-
site survey for the purpose of explaining the nature and scope of the
survey. The department’s representative shall hold an exit conference
with the person who is in charge of the agency when the survey
is completed, and the department’s representative shall identify any
records that were duplicated. Any original agency records that are
removed from an agency shall be removed only with the consent of
the agency.
(e) The department’s authorized representative shall hold an
exit conference and fully inform the person who is in charge of the
agency of the preliminary findings of the survey and shall give the
person a reasonable opportunity to submit additional facts or other
information to the department’s authorized representative in response
to those findings. The response shall be made a part of the survey
for all purposes and must be received by the department within ten
calendar days of receipt of the preliminary findings of the survey by
the agency.
(f) After a survey of an agency, the department shall provide
the person in charge of the agency specific and timely written notice
of the findings of the survey including:
(1) the specific nature of the survey;
(2) any alleged violations of a specific statute or rule;
(3) the specific nature of any finding regarding an alleged
violation or deficiency;
(4) if a deficiency is alleged, the severity of the deficiency;
and
(5) if there are no deficiencies found, a statement indicat-
ing this fact.
(g) The surveyor shall:
(1) conduct a survey for all categories of services autho-
rized under the license;
(2) conduct a minimum of three home visits unless the
agency has only three clients;
(3) review a minimum of ten client records unless the
agency has had less than ten clients;
(4) obtain a client’s signature consenting to the home visit.
A client may refuse a home visit without effect on the level and nature
of care or benefit to the client;
(5) prepare a statement of deficiencies, if any;
(6) obtain a plan of correction for deficiencies which is
provided by the agency either on-site or within ten calendar days
of the agency’s receipt of the statement of deficiencies and which
indicates the date(s) by which correction(s) will be made;
(7) obtain the signature of the person in charge of the
agency acknowledging the receipt of the statement of deficiencies and
plan of correction form. The person’s signature does not indicate the
person’s agreement with deficiencies stated on the form;
(8) obtain within ten calendar days of the survey written
comments, if any, by the person in charge of the agency. Additional
facts, written comments or other information provided by the agency
in response to the findings shall be made a part of the record of the
survey for all purposes; and
(9) inform the person in charge of the agency of the
agency’s right of reconsideration of any deficiency(ies) cited and of
the procedures for requesting a reconsideration. A reconsideration
requested by an agency does not excuse the agency from submitting
a plan of correction required in subsection (h)(1) of this section.
(h) The agency shall:
(1) submit an acceptable written plan of correction for
each deficiency no later than ten days from its receipt of a statement
of deficiencies. A plan of correction date shall not exceed 45 days
from the date the deficiency was cited; and
(2) correct each deficiency no later than the plan of
correction date for that deficiency. Failure of an agency to correct
each deficiency by the plan of correction date may result in
enforcement action in accordance with §115.52 of this title (relating
to Enforcement Action).
(i) If Medicare certification is denied by the Health Care
Financing Administration (HCFA) or the agency withdraws from the
Medicare program, the agency’s license will revert to the category of
and be governed by the standards for licensed home health services.
The effective date of the change shall be the date indicated on the
final termination letter issued the agency by HCFA. This change
does not preclude the department from taking enforcement action, if
appropriate, under §115.52 of this title.
(j) If deficiencies are cited and the plan of correction is not
acceptable, the department shall notify the agency in writing and
request that the plan of correction be resubmitted no later than 30
calendar days of the agency’s receipt of the department’s written no-
tice. Upon resubmission of an acceptable plan of correction, written
notice will be sent by the department to the agency acknowledging
same.
(k) The department will provide upon completion of the
review and processing of the survey:
ADOPTED RULES July 15, 1997 22 TexReg 6619
(1) information on the identity, including the signature, of
each department representative conducting, reviewing, or approving
the results of the survey and the date on which the department
representative acted on the matter; and
(2) if requested by the agency, copies of all documents
relating to the survey maintained by the department or provided
by the department to any other state or federal agency that are not
confidential under state law.
(l) The department shall verify the correction of deficiencies
by mail or by an on-site survey within 90 days of the department’s
receipt of an acceptable plan of correction.
(m) Acceptance of a plan of correction does not preclude
the department from taking enforcement action as appropriate under
§115.52 of this title.
(n) Except as provided by subsection (b) of this section, an
on-site survey must be conducted within 18 months after a survey
for an initial license. After that time, an on-site survey must be
conducted at least every 36 months.
(o) If a person is renewing or applying for a license to provide
more than one category under the statute or for a branch office or
alternate delivery site license, the required surveys for each of the
services or location(s) the license holder or applicant seeks to provide
shall be completed during the same survey visit.
§115.52. Enforcement Action.
(a) The Texas Department of Health (department) may deny,
suspend, suspend on an emergency basis, or revoke a license issued
to an applicant or agency if the applicant or agency:
(1)-(4) (No change.)
(5) has aided, abetted, or permitted the commission of an
illegal act;
(6) fails to provide the required application or renewal
information;
(7) fails to comply with an order of the commissioner of
health or another enforcement procedure under the statute; or
(8) discloses action as described in §115.11(g)(2)(R) and
(S) of this title (relating to Application and Issuance of Initial License)
or §115.12(b)(2)(A) of this title (relating to Issuance and Renewal of
License).
(b) The department may suspend or revoke an existing valid
license or disqualify a person from receiving a license because of a
person’s conviction of a felony or misdemeanor if the crime directly
relates to the duties and responsibilities of a licensed agency.
(1) In determining whether a criminal conviction directly
relates, the department shall consider the provisions of Texas Civil
Statutes, Article 6252-13c.
(2) The following felonies and misdemeanors directly
relate because these criminal offenses indicate an inability or a
tendency for the person to be unable to own or operate an agency.
These offenses also relate to the holding of a home health medication
aide permit or an entity approved under §115.62(o) of this title
(relating to Home Health Medication Aides), to conduct a home
health medication aide training program:
(A) a misdemeanor violation of the statute;
(B) a conviction relating to deceptive business prac-
tices;
(C) a misdemeanor or felony offense involving moral
turpitude;
(D) the misdemeanor of practicing any health-related
profession without a required license;
(E) a conviction under any federal or state law relating
to drugs, dangerous drugs or controlled substances;
(F) an offense under the Texas Penal Code, Title 5,
involving a client or client of a health care facility or agency;
(G) a misdemeanor or felony offense under various
titles of the Texas Penal Code, as follows:
(i) Title 5, concerning offenses against the person;
(ii) Title 7, concerning offenses against property;
(iii) Title 9, concerning offenses against public
order and decency;
(iv) Title 10, concerning offenses against public
health, safety, and morals;
(v) Title 4, concerning offenses of attempting or
conspiring to commit any of the offenses in clauses (i)-(iv) of this
subparagraph; and
(vi) other misdemeanors and felonies which indi-
cate an inability or tendency for the person to be unable to own or
operate an agency, hold a permit, or receive program approval under
§115.62(o) of this title (relating to Home Health Medication Aides),
if action by the department will promote the intent of the statute, this
chapter, or Texas Civil Statutes, Article 6252-13c.
(3) Upon a licensee’s felony conviction, felony probation
revocation, revocation of parole, or revocation of mandatory super-
vision, the license shall be revoked.
(c) If the department proposes to deny, suspend, or revoke
a license, the department shall notify the agency by certified mail,
return receipt requested, or personal delivery of the reasons for the
proposed action and offer the agency an opportunity for a hearing.
(1) The agency must request a hearing within 15 calendar
days of receipt of the notice. Receipt of the notice is presumed to
occur on the tenth day after the notice is mailed to the last address
known to the department unless another date is reflected on a United
States Postal Service return receipt.
(2) The request for a hearing must be in writing and
submitted to the Director, Health Facility Licensing Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756.
(3) A hearing shall be conducted pursuant to the Admin-
istrative Procedure Act, Texas Government Code, Chapter 2001, and
the department’s formal hearing procedures in Chapter 1 of this title
(relating to the Texas Board of Health).
(4) If the agency does not request a hearing in writing
within 15 [30] calendar days of receipt of the notice, the agency is
deemed to have waived the opportunity for a hearing and the proposed
action shall be taken.
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(5) If the agency fails to appear or be represented at the
scheduled hearing, the agency has waived the right to a hearing and
the proposed action shall be taken.
(d) The department may suspend or revoke a license to
be effective immediately when the health and safety of persons
are threatened. The department shall immediately give the chief
executive officer of the agency adequate notice of the action taken,
the legal grounds for the action, and the procedure governing appeal
of the action. The department shall also notify the agency of the
emergency action including the legal grounds for the action and the
procedure governing appeal of the action by certified mail, return
receipt requested, or personal delivery of the notice and of the date
of a hearing, which shall be not later than seven calendar days after
the effective date of the suspension or revocation. The effective date
of the emergency action shall be stated in the notice. The hearing
shall be conducted pursuant to the Administrative Procedure Act,
Texas Government Code, Chapter 2001, and the department’s formal
hearing procedures in Chapter 1 of this title (relating to the Texas
Board of Health).
(e) If a person violates the licensing requirements of the Act,
the department may petition the district court to restrain the person
from continuing the violation.
(f) If a person operates an agency without a license issued
under the Act, the person is liable for a civil penalty of not less than
$1,000 nor more than $2,500 for each day of violation.
(g) A person who has had an agency license revoked under
this section, may not apply for an agency license for one year
following the date of revocation.
(h) If the department suspends a license, the suspension shall
remain in effect until the department determines that the reason for
suspension no longer exists. An authorized representative of the
department shall conduct a survey of the agency prior to making
a determination.
(1) During the time of suspension, the suspended license
holder shall return the license to the department.
(2) If a suspension overlaps a renewal date, the suspended
license holder shall comply with the renewal procedures in this
chapter; however, the department may not renew the license until
the department determines that the reason for suspension no longer
exists.
(i) If the department revokes or does not renew a license and
the one-year period described in subsection (g) of this section has
passed, a person may reapply for a license by complying with the
requirements and procedures in this chapter at the time of reapplica-
tion. The department may refuse to issue a license if the reason for
revocation or nonrenewal continues to exist.
(j) Upon revocation or nonrenewal, a license holder shall
return the license to the department.
(k) After a survey in which deficiencies were cited by the
surveyor, an agency may surrender its license before expiration or
allow its license to expire in lieu of the department proceeding with
enforcement action. An agency may surrender before the expiration
date by returning its original license to the department. If an
agency surrenders or allows expiration of the license, the agency,
its owner(s), and its affiliates may not reapply for a license for six
months from the date of the surrender or expiration.
§115.54. Criminal History Checks.
(a) (No change.)
(b) An agency may not employ a person in a position, the
duties of which involve direct contact with a consumer, unless the
agency has applied for a criminal history check on the applicant for
employment and unless there is an emergency situation.
(1) An agency or a private entity working with the agency
may submit a request for a criminal history check to the Texas
Department of Health (department).
(2) An agency may have a request submitted to the Texas
Department of Public Safety (TDPS) by a private entity working with
the agency, instead of submitting the request to the department.
(3) If a private entity is used, it must submit requests in
a timely manner.
(4) If the agency is a parent agency, the parent agency
must submit a request for a criminal history check on behalf of a
branch office or alternate delivery site.
(5) The requirement to request a criminal history check
only applies if the person to be employed will have direct contact
with a client of the agency.
(6) A criminal history check is not required if the appli-
cant for employment is licensed under Texas law and will be working
within the scope of that license.
(7) Criminal history checks may be requested only for
applicants for employment to whom an offer of employment is made
or, in the case of an agency’s change of ownership, current agency
employees. Criminal history checks may not be requested for persons
who will not be employed by the agency, such as volunteers or
independent contractors. An employee or applicant for employment
is a person for whom the agency is or will be required to issue a W-2
form on behalf of the person.
(8) A previous criminal history check on the person done
under this section or through other means does not satisfy the
requirements of the law or this section. A new criminal history check
must be requested for any person each time an offer of employment
is made to that person or for any person employed by an agency
undergoing a change of ownership.
(c) An agency may employ an applicant in an emergency
situation requiring immediate employment under the following cir-
cumstances.
(1) (No change.)
(2) The prospective employee must furnish to the agency
a written statement stating that he or she has no conviction for an
offense described in the Health and Safety Code, §250.006, which
lists the types of offenses which bar employment.
(3) The written statements shall be maintained in the
agency personnel records.
(4) The agency or a private entity working with the
agency must request the criminal history check within 72 hours of
employment for a person employed in an emergency situation.
(d) If an agency is not having the requests submitted directly
to the TDPS by a private entity working with the agency, an agency
shall file a request for a criminal history check on official forms of
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the department. The requests shall be forwarded to the designated
representative of the department. The request must be completely
filled out including the mailing address, other names or alias(es),
date of birth, race, and sex of the applicant or employee.
(e) An agency must inform each person that applies for
employment that the agency is required to conduct a criminal history
check prior to making an offer of employment to the applicant (except
in an emergency situation) and that the agency will request a criminal
history check on each applicant to whom an offer of employment is
made.
(f) Convictions which are not reflected on the criminal history
received from DPS do not trigger the requirements of this section or
the Health and Safety Code, Chapter 250.
(g) If the department receives a criminal history from DPS,
the department shall notify the agency requesting the check of
the results. Criminal histories for employees of or applicants for
employment to a branch office or alternate delivery site will be sent
to the parent agency. The parent agency shall notify the branch office
or alternate delivery site of the findings.
(h) The agency shall inform the person how corrections to
the criminal history may be made by contacting DPS.
(1) Such corrections may include updating or making
accurate the conviction information or clarifying that the conviction
is actually the conviction of another person.
(2) The department cannot provide assistance in correct-
ing a criminal history.
(3) It is the responsibility of the applicant for employment
or the employee to correct errors of fact or identity in the criminal
history received from DPS. The individual should contact DPS
directly and provide whatever positive identification information may
be required for a verification of the record and request a corrected
criminal history.
(i) The special provisions of the Health and Safety Code,
Chapter 250, concerning nurse aides and the nurse aide registry do
not apply to persons hired as home health aides.
(j) An agency must immediately discharge any employee in
a position the duties of which involve direct contact with a client
if the criminal history reveals a conviction of a crime listed in the
Health and Safety Code, §250.006 that bars employment.
(k) It is not necessary for the agency to notify the department
of any actions taken in response to the results of the criminal history
on any individual.
(l) The criminal history records and the information they
contain may not be released or otherwise disclosed to any person
or entity except on court order or with the written consent of the
person being investigated.
(1) An agency may not share information with another
agency or other providers except with the written consent of the
person who is the subject of the criminal history check.
(2) It is a criminal offense to release information in
violation of the law.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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♦ ♦ ♦
Subchapter E. Home Health Aides and Medica-
tion Aides
25 TAC §115.61, §115.62
The amendments are adopted under the Health and Safety
Code, §142.004(c), which provides the board with authority to
adopt rules to require an applicant to provide documentation
establishing the applicant has sufficient financial resources to
provide services during the term of the license, a list of man-
agement personnel, a description of personnel qualifications, a
plan for providing continuing training and education for person-
nel, documentation that the applicant is capable of meeting the
minimum standards related to quality of care, and documenta-
tion that the applicant has a plan for the orderly transfer of care
of clients if the applicant cannot maintain or deliver services
under the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
an alternate delivery site license; under §142.012 which pro-
vides the board with authority to adopt rules to set minimum
standards relating to qualifications for professional and nonpro-
fessional personnel (including volunteers), supervision of pro-
fessional and nonprofessional personnel (including volunteers),
the provision and coordination of treatment and services (in-
cluding support and bereavement services), the management,
ownership, and organizational structure (including lines of au-
thority and delegation of responsibility and the composition of an
interdisciplinary team), clinical and business records, financial
ability to carry out the functions as proposed by the HCSSA,
safety, fire prevention, and sanitary standards for residential
and inpatient units, and any other aspects of home health, hos-
pice, or personal assistance services as necessary to protect
the public; under §142.023 which provides the board with the
authority to establish minimum requirements for the issuance,
denial, renewal, suspension, emergency suspension, and revo-
cation of a permit to a home health medication aide, curricula
to train a home health medication aide, minimum standards for
the approval of home health medication aide training programs
and for rescinding approval, the acts and practices that are al-
lowed or prohibited to a permit holder, and minimum standards
for on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides the
board with the authority to adopt rules for the performance of
every duty imposed by law upon the board, the department and
the commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Subchapter F. Advisory Committees
25 TAC §115.71, §115.72
The new sections are adopted under the Health and Safety
Code, §142.004(c), which provides the board with authority to
adopt rules to require an applicant to provide documentation
establishing the applicant has sufficient financial resources to
provide services during the term of the license, a list of man-
agement personnel, a description of personnel qualifications, a
plan for providing continuing training and education for person-
nel, documentation that the applicant is capable of meeting the
minimum standards related to quality of care, and documenta-
tion that the applicant has a plan for the orderly transfer of care
of clients if the applicant cannot maintain or deliver services
under the license; under §142.008(b) which provides the board
with authority to adopt rules to establish eligibility requirements
for a branch office license; under §142.0085(b) which provides
the board with authority to establish eligibility requirements for
alternate delivery site license; under §142.012 which provides
the board with authority to adopt rules to set minimum stan-
dards relating to qualifications for professional and nonprofes-
sional personnel (including volunteers), supervision of profes-
sional and nonprofessional personnel (including volunteers), the
provision and coordination of treatment and services (including
support and bereavement services), the management, owner-
ship, and organizational structure (including lines of authority
and delegation of responsibility and the composition of an inter-
disciplinary team), clinical and business records, financial ability
to carry out the functions as proposed by the HCSSA, safety,
fire prevention, and sanitary standards for residential and inpa-
tient units, and any other aspects of home health, hospice, or
personal assistance services as necessary to protect the pub-
lic; under §142.023 which provides the board with the authority
to establish minimum requirements for the issuance, denial, re-
newal, suspension, emergency suspension, and revocation of
a permit to a home health medication aide, curricula to train a
home health medication aide, minimum standards for the ap-
proval of home health medication aide training programs and
for rescinding approval, the acts and practices that are allowed
or prohibited to a permit holder, and minimum standards for
on-site supervision of a permit holder by a registered nurse;
and under Health and Safety Code, §12.001 which provides
the board with the authority to adopt rules for the performance
of every duty imposed by law upon the board, the department
and the commissioner of health.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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TITLE 28. INSURANCE
Part I. Texas Department of Insurance
Chapter 5. Property and Casualty Insurance
Subchapter E. Texas Catastrophe Property Insur-
ance Association
28 TAC §5.4001
The Commissioner of Insurance adopts an amendment to
§5.4001, the plan of operation of the Texas Catastrophe
Property Insurance Association (TCPIA), concerning building
code standards to qualify for coverage through the TCPIA,
without changes to the proposed text published in the April
11, 1997 issue of the Texas Register (22 TexReg 3377).
The amendments were considered by the Commissioner of
Insurance in a public hearing on May 22, 1997, Docket Number
2289.
Pursuant to the Catastrophe Property Insurance Pool Act
(Article 21.49 of the Insurance Code), the TCPIA was created
by the Texas Legislature in 1971 and is composed of all
property insurers authorized to transact property insurance in
Texas. The purpose of the TCPIA is to provide windstorm and
hail insurance coverage to residents in designated catastrophe
areas who are unable to obtain such coverage in the voluntary
market. Since its inception, the TCPIA has provided this
coverage to residents of 14 coastal counties, including Aransas,
Brazoria, Calhoun, Cameron, Chambers, Galveston, Jefferson,
Kenedy, Kleberg, Matagorda, Nueces, Refugio, San Patricio
and Willacy. The TCPIA also provides coverage to certain
designated catastrophe areas in Harris County, including (i)
effective March 1, 1996, the area located east of State Highway
146 and inside the city limits of the City of Seabrook and the
area located east of State Highway 146 and inside the city
limits of the City of La Porte (Commissioner’s Order Number
95-1200, November 14, 1995); (ii) effective June 1, 1996,
the City of Morgan’s Point (Commissioner’s Order Number
96-0380, April 5, 1996); and (iii) effective April 1, 1997, in
areas located east of State Highway 146 and inside the city
limits of the City of Shoreacres and the City of Pasadena
(Commissioner’s Order Number 97-0225, March 11, 1997).
The adopted amendments are necessary to delete current
subsection (e) of the plan of operation, relating to Building
Codes, and to re-designate current subsection (f), relating to
Mobile Homes, as subsection (e). The TCPIA building code
standards and specifications contained in current subsection (e)
are adopted without substantive changes under new §5.4007 to
be applicable in designated catastrophe areas seaward of the
Intracoastal Canal and in designated catastrophe areas inland
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of the Intracoastal Canal for structures constructed, repaired
or to which additions are made prior to June 1, 1998. The
building code standards and specifications contained in current
subsection (e)(2) (relating to Code for windstorm resisting
construction applicable to the area inland of the Intracoastal
Canal) are adopted under new §5.4008(c) to be applicable in
areas inland and west of a specified boundary line (as specified
in newly adopted §5.4008(b)(2)(A)) for structures constructed,
repaired or to which additions are made on and after June 1,
1998. The deletion of subsection (e) from §5.4001 (TCPIA
plan of operation) and the adoption of new §§5.4007-5.4008
are the first part in a proposed reorganization of the TCPIA
plan of operation which will include organizing the plan, which
is currently contained in a single section (§5.4001), into multiple
sections to make it easier to understand and follow. The public
benefit anticipated as a result of enforcing the amended section
will be a more effective and efficient organization of the TCPIA
plan of operation. This improved organization will make it easier
for consumers, builders, and others to find TCPIA building code
standards and specifications in the plan of operation.
The deletion of subsection (e) from §5.4001 (TCPIA plan of op-
eration) will have no effect on the operation of the TCPIA or the
building code standards required for structures in designated
catastrophe areas to qualify for coverage through the TCPIA.
The TCPIA building code standards and specifications con-
tained in current subsection (e) are adopted without substan-
tive changes under new §5.4007 to be applicable in designated
catastrophe areas seaward of the Intracoastal Canal and in des-
ignated catastrophe areas inland of the Intracoastal Canal for
structures constructed, repaired or to which additions are made
prior to June 1, 1998. The building code standards and specifi-
cations contained in current subsection (e)(2) (relating to Code
for windstorm resisting construction applicable to the area inland
of the Intracoastal Canal) are adopted under new §5.4008(c) to
be applicable in areas inland and west of a specified boundary
line (as specified in newly adopted §5.4008(b)(2)(A)) for struc-
tures constructed, repaired or to which additions are made on
and after June 1, 1998. The notice of the adoption of §§5.4007-
5.4008 is published elsewhere in this edition of the Texas Reg-
ister.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted pursuant to the Insurance Code, Ar-
ticles 21.49 and 1.03A, and in accordance with the Government
Code, §§2001.004-2001.038. Article 21.49, §6A specifies build-
ing code requirements and approval or inspection procedures
for windstorm and hail insurance through the TCPIA. Article
21.49, §5(c) of the Insurance Code provides that the Commis-
sioner of Insurance by rule shall adopt the TCPIA plan of opera-
tion with the advice of the TCPIA board of directors. Section 5(f)
of Article 21.49 provides that any interested person may petition
the Commissioner to modify the plan of operation in accordance
with the Administrative Procedure Act (Government Code, title
10, subtitle A, chapter 2001). Article 21.49, §5(c) and (f), by
their terms, delegate the foregoing authority to the State Board
of Insurance. However, under Article 1.02 of the Insurance
Code, a reference in the Insurance Code or another insurance
law to the State Board of Insurance means the Commissioner
of Insurance or the Texas Department of Insurance, as consis-
tent with the respective powers and duties of the Commissioner
and the Department under Article 1.02. Article 1.03A authorizes
the Commissioner of Insurance to adopt rules and regulations,
which must be for general and uniform application, for the con-
duct and execution of the duties and functions of the Texas
Department of Insurance only as authorized by a statute. The
Government Code, §§2001.004-2001.038 (Administrative Pro-
cedure Act) authorize and require each state agency to adopt
rules of practice stating the nature and requirements of available
formal and informal procedures and prescribe the procedures
for adoption of rules by a state agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708571
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: July 21, 1997
Proposal publication date: April 11, 1997
For further information, please call: (512) 463–6327
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28 TAC §5.4007, §5.4008
The Commissioner of Insurance adopts new sections §5.4007
and §5.4008, to the plan of operation of the Texas Catastrophe
Property Insurance Association (TCPIA), concerning building
code standards to qualify for coverage through the TCPIA,
without changes to the proposed text as published in the April
11, 1997, issue of the Texas Register (22 TexReg 3382).
The new sections were considered by the Commissioner of
Insurance in a public hearing on May 22, 1997, Docket Number
2290.
Pursuant to the Catastrophe Property Insurance Pool Act (Arti-
cle 21.49 of the Insurance Code), the TCPIA was created by the
Texas Legislature in 1971 and is composed of all property in-
surers authorized to transact property insurance in Texas. The
purpose of the TCPIA is to provide windstorm and hail insurance
coverage to residents in designated catastrophe areas who are
unable to obtain such coverage in the voluntary market. Since
its inception, the TCPIA has provided this coverage to residents
of 14 coastal counties, including Aransas, Brazoria, Calhoun,
Cameron, Chambers, Galveston, Jefferson, Kenedy, Kleberg,
Matagorda, Nueces, Refugio, San Patricio and Willacy. The
TCPIA also provides coverage to certain designated catastro-
phe areas in Harris County, including (i) effective March 1, 1996,
the area located east of State Highway 146 and inside the city
limits of the City of Seabrook and the area located east of State
Highway 146 and inside the city limits of the City of La Porte
(Commissioner’s Order Number 95-1200, November 14, 1995);
(ii) effective June 1, 1996, the City of Morgan’s Point (Commis-
sioner’s Order Number 96-0380, April 5, 1996); and (iii) effective
April 1, 1997, in areas located east of State Highway 146 and
inside the city limits of the City of Shoreacres and the City of
Pasadena (Commissioner’s Order Number 97-0225, March 11,
1997). The adopted sections are necessary to specify appli-
cable building code standards to qualify for coverage through
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the TCPIA, as required by Article 21.49, §6A(f) of the Insur-
ance Code, for structures located in designated catastrophe
areas which were constructed, repaired, or to which additions
are made prior to June 1, 1998 (§5.4007) and for structures lo-
cated in designated catastrophe areas which were constructed,
repaired, or to which additions are made on and after June 1,
1998 (§5.4008). The purpose of the two new sections, which
are the result of a petition filed by Department staff on behalf
of the Building Code Advisory Committee on March 27, 1997,
is to: (i) adopt without substantive changes the TCPIA building
code standards and specifications contained in former subsec-
tion (e) of §5.4001 (TCPIA plan of operation) to be applicable in
designated catastrophe areas seaward of the Intracoastal Canal
and in designated catastrophe areas inland of the Intracoastal
Canal for structures constructed, repaired or to which additions
are made prior to June 1, 1998 (§5.4007); (ii) adopt by reference
the Windstorm Resistant Construction Guide (§5.4007(b)) de-
veloped by the Texas Department of Insurance (Department) to
interpret and simplify the Standard Building Code, as amended
May 8, 1973; (iii) adopt by reference the new TCPIA Building
Code for Windstorm Resistant Construction (§5.4008(a) and
(b)) to be applicable in certain designated catastrophe areas
effective June 1, 1998; and (iv) adopt the use of the build-
ing code standards and specifications in the Standard Building
Code, as amended May 8, 1973, and the Windstorm Resis-
tant Construction Guide to be applicable in certain designated
catastrophe areas on and after June 1, 1998 (§5.4008 (c)). Sec-
tions 5.4007 and 5.4008 are necessary in part because of the
adoption of amendments to §5.4001 of this title (relating to the
TCPIA plan of operation), which delete former subsection (e)
of the plan of operation, relating to Building Codes, and no-
tice of which is published elsewhere in this edition of the Texas
Register. The TCPIA building code standards and specifica-
tions contained in former subsection (e) of §5.4001 (TCPIA plan
of operation) are adopted without substantive changes under
§5.4007 to be applicable in designated catastrophe areas sea-
ward of the Intracoastal Canal and in designated catastrophe
areas inland of the Intracoastal Canal for structures constructed,
repaired or to which additions are made prior to June 1, 1998.
The building code standards and specifications contained in for-
mer subsection (e)(2) (relating to Code for windstorm resisting
construction applicable to the area inland of the Intracoastal
Canal) are also adopted under new §5.4008(c) to be applicable
in areas inland and west of a specified boundary line (as spec-
ified in §5.4008(b)(2)(A)) for structures constructed, repaired or
to which additions are made on and after June 1, 1998. The
deletion of former subsection (e) from §5.4001 (TCPIA plan of
operation) and the adoption of new §§5.4007-5.4008 are the
first part in a proposed reorganization of the TCPIA plan of op-
eration which will include organizing the plan, which is currently
contained in a single section (§5.4001), into multiple sections
to make it easier to understand and follow.
Obsolete Code Requirements in Certain Designated Areas.
The new TCPIA building code requirements adopted in
§5.4008(a) and (b) are necessary to update the current wind
load requirements for risks in certain designated catastrophe
areas to be eligible for coverage through the TCPIA. The
current wind load requirements applicable to property insured
by the TCPIA are the 1973 Edition of the Standard Building
Codeand the Guide for Windstorm Resistant Construction
which is based on the 1973 Code. It is necessary to update
these existing requirements to reflect the latest technology
based on how wind affects buildings. This means applying
nationally recognized design standards which are referenced in
recent editions of all three of the major model building codes.
Most cities along the Texas coast have adopted the 1991 or
1994 Edition of the Standard Building Code which references,
in the wind load chapter, ASCE 7, a nationally recognized
consensus design standard. The fact that 1973 code require-
ments are still being used in 1997 is in itself indicative that
those standards are obsolete to some degree given the fact
that building technology and techniques have not stood still for
the past 24 years. This obsoleteness is further demonstrated
by the many modifications made over the past 24 years by the
Southern Building Code Congress International in the Standard
Building Code. Some examples of inadequacy in the existing
construction requirements include: (i) most of the prescriptive
methods are nonengineered based; (ii) no requirements for
continuous anchorage from the roof to the foundation on all
of the structural wood framing members; (iii) no requirements
that doors and windows be designed to meet any specified
wind pressures; (iv) no requirements for protection of openings
in the wall; (v) no bracing details for gable endwalls; and (vi)
some of the methods for wall bracing are not intended for
use in high wind areas. While municipalities along the coast
have adopted more recent versions of the model building
codes and have even adopted updated amendments to those
codes, these updated municipal codes do not affect the TCPIA
building code requirements, which are specified in the TCPIA
plan of operation. The TCPIA guidelines are separate from
and independent of the building code requirements enforced
by the coastal municipalities. Municipalities adopt one of three
model building codes, and each city may adopt variances to
the model code adopted. This can result in both major and
minor differences among the building codes used by Texas
coastal cities. A separate wind resistant construction code for
the TCPIA is necessary to implement uniform and adequate
prescriptive standards for wind resistant construction in simi-
larly located catastrophe areas. These prescriptive standards
are imperative for mitigating property losses from a hurricane.
The Building Code Advisory Committee (advisory committee)
specifically recommended development of a separate building
code for the TCPIA after a review of existing prescriptive
building codes that were based on the national model codes.
The advisory committee’s recommendation was based on its
findings that these other prescriptive building codes are difficult
to work with and do not provide reasonable and varied design
criteria that will allow flexibility in the construction of structures.
Public Benefit. The public benefit resulting from the adoption
of new building code standards in §5.4008(a) and (b) will be
the availability of stronger building codes for the construction of
structures in areas along the coastline that are the most suscep-
tible to hurricanes. Implementation of stronger building codes
will produce structures that are safer and less susceptible to
damage from windstorms. Structures constructed to building
codes that employ the latest technology and building specifi-
cations and standards aid in the reduction of loss of lives and
reductions in property losses caused by windstorms and help
stabilize the insurance market along the Texas coast. Con-
sumers will also have a better opportunity to find insurance
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coverage through the voluntary market for residences built to
the new TCPIA building code requirements. While adoption of
the new code will not guarantee increased availability of home-
owners insurance, insurers are more likely to write new busi-
ness on risks built to updated, higher construction standards
than on risks that are built to out-of-date, lesser standards. The
cost effectiveness study, conducted by Texas A&M University
at the Department’s request, indicates that losses for a category
1, 2, or 3 hurricane should be reduced by approximately 50%
for homes built to the new code standards. If homes are built
to a better standard, property losses should be reduced, thus
creating a more attractive environment for insurers to write in-
surance. Adoption and implementation of the new code at least
creates an opportunity for increased availability of insurance for
coastal homeowners while failure to adopt it contributes to con-
tinued lack of availability. In addition, in the event of a major
hurricane on the Texas coast which results in significant losses,
the State could lose hundreds of millions of dollars in revenue
from premium taxes because of the premium tax credits allowed
property insurers for assessments to pay property losses. This
would result in the losses on the Texas coast being paid by all
of the citizens of Texas, thus making it extremely important to all
citizens of Texas that risks covered through the TCPIA be built
to reasonably strong and effective wind resistant standards.
Building Code Advisory Committee. Article 21.49, §6A(f), In-
surance Code, requires the Commissioner to appoint a Build-
ing Code Advisory Committee to advise and make recommen-
dations to the Commissioner on building specifications in the
TCPIA plan of operation for structures to be eligible for wind-
storm and hail insurance through the TCPIA. Article 21.49,
§6A(f) requires that the advisory committee be composed of
one representative of the TCPIA, a representative of the res-
idential building industry in the catastrophe area, a represen-
tative of municipal building officials in the catastrophe area, a
registered professional engineer who resides in the catastro-
phe area with knowledge of building codes, a representative
of the Commissioner, a county commissioner or county judge,
and other persons as may be deemed appropriate by the Com-
missioner. The Commissioner has also appointed seven con-
sumer representatives and two representatives of the building
trades to serve on the advisory committee, which is currently
composed of 15 members. Pursuant to Texas Revised Civil
Statutes, Article 6252-33, Rule 28 TAC §5.4002 was adopted
(Commissioner’s Order Number 94-0183 (February 18, 1994))
to specify the advisory committee’s purpose and scope, tasks,
reporting requirements, and composition and duration.
Petition Filed on Behalf of Advisory Committee . The adoption
of new §§5.4007-5.4008 was initiated by a petition filed by
Department staff on behalf of the Building Code Advisory
Committee on March 27, 1997 (Reference Number P-0397-
09-I). In this petition, the advisory committee recommended
(i) the adoption of the TCPIA Building Code for Windstorm
Resistant Construction to be applicable in certain designated
catastrophe areas; (ii) the continuation of building specifications
in former subsection (e)(2) of the TCPIA plan of operation (28
TAC §5.4001) in the remaining designated catastrophe areas;
(iii) that the TCPIA building codes be reviewed and updated
periodically, and at least on an annual basis, by the Building
Code Advisory Committee; and (iv) that the Commissioner
of Insurance, under a separate rulemaking procedure, adopt
premium credits for windstorm and hail insurance written by the
TCPIA or the voluntary market for those structures located in the
designated catastrophe area which are constructed to building
specifications and standards that exceed the specifications and
standards required by the TCPIA for the area in which the
structure is located. The new sections implement the first three
of these recommendations.
Advisory Committee’s Review. Pursuant to the advisory com-
mittee’s charge in Board Order Number 59923 (October 1,
1992), the advisory committee undertook the review of the
current TCPIA building code requirements for the purpose of
making recommendations for revisions to these requirements.
This approach permitted the advisory committee to determine if
the existing TCPIA building code specifications were adequate
or if it was appropriate and necessary to develop and recom-
mend new building code specifications and standards to en-
courage better construction along the Texas seacoast. Initially,
the advisory committee approached this task from the perspec-
tive that better construction would attract insurers to voluntarily
write windstorm and hail insurance, thereby depopulating the
number of risks insured in the TCPIA and reducing the ever
increasing liability exposure in the TCPIA. Thus, the reduction
in TCPIA’s liability exposure was initially the reason for the de-
velopment of the new TCPIA Building Code. This reason, how-
ever, was overshadowed by availability problems in seacoast
areas as a result of the tremendous losses suffered by the in-
surance industry in the wake of Hurricane Andrew in Florida
and the over-concentration of exposures along the coast for in-
dividual insurers. The advisory committee in reviewing the ex-
isting TCPIA building code standards and specifications found
these requirements to be inadequate in the designated catas-
trophe areas compared to the current engineering technology
and standard building code construction specifications and stan-
dards for wind-prone areas. In the petition filed on behalf of the
advisory committee, the committee stated the opinion that it is
appropriate to apply the new TCPIA Building Code for Wind-
storm Resistant Construction to the entire designated catas-
trophe area. However, based on a proposal by Department
staff, the committee agreed that the more immediate need for
enhanced building code standards is in areas seaward of the
Intracoastal Canal and in areas inland of the Intracoastal Canal
and within approximately 25 miles of the Texas coastline.
Initial Development of New TCPIA Building Code . Based on
recognition in the three major model building codes of engi-
neered design standards (ASCE 7), the advisory committee se-
lected the American Society of Civil Engineers (ASCE) Engi-
neering Design Standard ASCE 7-93 as the design standard
for determining wind forces on buildings. The translation of
the engineering design standard into prescriptive construction
methods for use by the building trades required the develop-
ment of formulas and tables through computer modeling. The
Department sought outside assistance to develop such formulas
and tables. On April 15, 1993, a contract was entered into by
the Department and Texas Tech University in Lubbock, Texas,
to translate the ASCE 7-93 engineering designs into formulas
and tables as a basis for further development of a new build-
ing code that could be employed by non-engineer builders and
contractors. The final formulas and tables were accepted by
the Department on November 12, 1993, and, thereafter, were
accepted by the advisory committee as the base document for
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the development of the new TCPIA Building Code, which is
adopted by reference in §5.4008(a).
User-friendly Code. One of the primary charges of the advisory
committee to the Department was to develop a user-friendly
code for easy use by builders and inspectors. The Department
made every effort to ensure that the new code is user-friendly
as well as technically correct. In addition to contracting with out-
side sources to translate the nationally recognized engineering
design standards into a prescriptive building code that is more
readily usable and easier to understand by non-engineers, the
Department held 16 public hearings and distributed during the
developmental stages numerous draft versions of the new code.
The purpose of this extensive effort was to seek input from
the public, including builders and other interested parties, on
whether the document was developing in the intended user-
friendly manner and to determine if sufficient construction op-
tions were being offered to builders. Many suggestions and
comments obtained during the four and one-half year develop-
mental process were incorporated into the code. To make the
code more user-friendly, the Department included as many illus-
trations as possible to assist the builders in understanding the
requirements of the new code. The new building code is based
on a sound, recognized engineering design, ASCE 7-93, Mini-
mum Design Loads for Buildings and Other Structures, (a na-
tional consensus standard, including wind load requirements,)
which is referenced in the three major model building codes.
Most cities along the Texas coast have adopted the 1991 or
1994 Edition of the Standard Building Code, which references
the same wind design standard used to develop the new code,
and thus, the building standards and methodology currently in
effect in most coastal municipalities are the same as those in
the new building code. Therefore, any builder or inspector who
is able to understand current coastal municipality building codes
should have no problem understanding and implementing the
new code. In addition, to keep the code as technically correct
and user friendly as possible, §5.4008(d) provides that the advi-
sory committee review the building code standards periodically,
and at least on an annual basis, so that any needed changes
due to confusion or lack of clarity, as well as new testing or
recently developed construction methods, may be considered
for possible recommendation to the Commissioner for incorpo-
ration into the code.
Public Input. Because the newly adopted TCPIA Building Code
will be used by non-engineers in building the homes and small
businesses of coastal residents, the advisory committee and
the Department believed that it was necessary and in the pub-
lic interest to hold public hearings to solicit comments on the
code in its developmental stage. The Department conducted
16 public hearings along the Texas coast to solicit public com-
ments for improving and modifying the code as it was being de-
veloped, including January 13, 1994, in Corpus Christi; January
20 and February 3, 1994 in Beaumont; February 10, 1994 in La
Marque; February 15, 1994 in Harlingen; February 16, 1994 on
South Padre Island; February 16, 1994 in Brownsville; February
17, 1994 in Rockport; March 16, 1994 in Victoria; and March 17,
1994 in Lake Jackson; August 8, 1995 in Harlingen; August 9,
1995 in Port Lavaca; August 10, 1995 in Corpus Christi; August
22, 1995 in Beaumont; August 23, 1995 in League City; and
August 24, 1995 in Lake Jackson. The Department attempted
to notify all interested parties, including consumers, builders,
and city officials of municipalities in the designated catastrophe
areas, of these hearings through telephone, personal contacts,
mailed notices, and press releases. The purpose of these hear-
ings was to solicit public comments for improving and modifying
the code as it was being developed. These hearings provided
both the non-engineer builders and the public-at-large an oppor-
tunity to comment, criticize, and suggest changes to the new
code in its developmental stages. In addition to these public
hearings, all of the Building Code Advisory Committee’s meet-
ings on development of the new code were conducted in an
open forum where anyone could participate. During the course
of these public hearings and public meetings, homeowners, in-
surers, and representatives of the building industry were given
the opportunity to provide comments and raise issues regarding
their needs and interests. The advisory committee and Depart-
ment staff received many constructive and useful comments
and suggestions which were considered by the advisory com-
mittee and the Department in finalizing the code. As a result of
this input, the Department made several changes to the code
before it was proposed for adoption. Those comments and sug-
gestions that did not damage the overall integrity of the specifi-
cations and standards of ASCE 7-93 were incorporated into the
new building code. Some of these changes included: (i) the
limitations on the floor plan dimensions were increased to per-
mit the application of the prescriptive portion of the new code
to homes with larger building dimensions; (ii) the method of de-
termining the required shearwall lengths was simplified; (iii) a
method for bracing the garage door opening which permitted a
shorter return width at the corners was included; (iv) the nailing
pattern on the underlayment and top plates was simplified; (v)
the code was changed to provide that holddown connectors be
required only at the building corners instead of at the end of ev-
ery shearwall segment; (vi) the selection of load bearing studs
was simplified; (vii) the code was changed to use the concept
of unblocked diaphragms which eliminated blocking in the roof
and floor diaphragms; and (viii) the format of the wind load sec-
tion was completely revised to make it more understandable.
Cost Effectiveness Analysis. To ensure that the more stringent
specifications and standards in the new TCPIA Building Code
to be applicable on and after June 1, 1998 (as provided in
§5.4008(a) and (b)) are cost beneficial to persons who must
comply with the code, the Department entered into a contract
with Texas A&M University for a cost-effectiveness study. This
study was an integral part in the overall development of the
new TCPIA Building Code. The purpose of the study was to
determine if the additional cost required to comply with the new
code is justified by the reduction in losses from windstorms.
Based on specifications supplied by the Department, the study
compared the cost of compliance with the existing TCPIA
building code to the cost of compliance with the new TCPIA
Building Code. The Texas A&M analysis was accepted by the
Department on March 9, 1995. This analysis compared the
costs of labor and materials under the existing code and under
the new code in the construction of eight residential risks in
Galveston (four inland and four seaward) and eight residential
risks in Corpus Christi (four inland and four seaward). The
study results indicated that the additional cost of compliance
with the new building code ranged from 2% to 5%, depending
upon the size and location of the structure. Significantly, the
cost effectiveness analysis also demonstrated that the reduction
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in losses justified the additional cost. The damageability
ratio to the structure and the contents indicated a reduction
of approximately 50% for categories 1, 2, and 3 hurricanes.
Using damageability, the variance of interest rates, and the life
expectancy of the structure in analyzing the new code, a break-
even cost was determined. The study then analyzed the break-
even cost and the additional cost of construction to implement
the new code to determine the actual cost effectiveness for
compliance with the new code. The study found that in each
and every case the estimated cost to implement the new code
is less than the determined break-even cost, indicating that over
a short period of time, the new code will be cost effective and
that the reduction in losses resulting from the implementation of
the code will justify the additional cost to implement the code.
The Commissioner has determined that the 2% to 5% increase
in building cost under the new code determined in the 1994
Texas A&M study is valid to determine the estimated increase
in today’s building costs under the new code. Therefore,
based on the cost effectiveness study conducted by Texas
A&M, the Commissioner has determined that the new TCPIA
Building Code is cost effective and the reduction in losses from
windstorms that will result from the implementation of the code
justifies the additional cost at the time of construction.
Advisory Committee’s Recommendation. The advisory com-
mittee’s initial recommendation (November 30, 1995) was for
adoption of the new TCPIA Building Code for application in the
entire designated catastrophe area (14 first tier coastal coun-
ties and limited areas of Harris County). This initial recom-
mendation included a two-tiered approach for implementation
of the new TCPIA Building Code. All structures located in the
designated catastrophe areas would have been subject to the
new TCPIA Building Code with additional wind resistant require-
ments included for those structures located seaward of the In-
tracoastal Canal. The advisory committee’s final recommen-
dation, however, limited the areas in which the new TCPIA
Building Code would be required for structures to qualify for
coverage through the TCPIA. This final recommendation of the
advisory committee (on March 20, 1997, with 11 members for;
4 members absent), which is contained in §5.4008, employs a
three-tiered approach: (i) structures located seaward of the In-
tracoastal Canal are subject to the new TCPIA Building Code
with the additional wind resistant requirements (§5.4008(a)); (ii)
structures located inland of the Intracoastal Canal and within
approximately 25 miles of the Texas coastline and east of the
boundary line specified in §5.4008(b)(2)(A) (referred to as "ar-
eas inland of the Intracoastal Canal and within approximately
25 miles of the Texas coastline") and the designated catas-
trophe areas in Harris County are subject to the new TCPIA
Building Code without the additional wind resistant requirements
(§5.4008(b)); and (iii) structures located inland and west of the
boundary line specified in §5.4008(b)(2)(A) will continue to be
subject to the existing TCPIA building code standards specified
in the TCPIA plan of operation (§5.4008(c)). This three-tiered
approach resulted from a proposal by the Department and the
advisory committee’s agreement that there is a more immediate
need for enhanced building code specifications and standards
for structures located in areas seaward of the Intracoastal Canal
and in areas inland of the Intracoastal Canal and within approx-
imately 25 miles of the Texas coastline. Structures in these
areas are more susceptible to greater damage as a hurricane
makes landfall. Therefore, based on the advisory committee’s
recommendation, the Commissioner has determined that the
more immediate need for enhanced building code standards is
in areas seaward of the Intracoastal Canal and in areas inland
of the Intracoastal Canal and within approximately 25 miles of
the Texas coastline, and that the existing TCPIA building code
specifications (§5.4007 and §5.4008(c)) provide adequate con-
struction standards for structures located in the remaining des-
ignated catastrophe areas further inland. The Commissioner
has determined that structures located further inland, although
susceptible to damage, are adequately constructed under the
existing TCPIA building code specifications and standards, as
long as those specifications and standards are properly en-
forced. The Commissioner has determined that this three-tiered
approach is beneficial in that it provides: (i) necessary building
code specifications and standards for structures most suscep-
tible to severe damage from hurricanes at the point of land-
fall; (ii) necessary building code specifications and standards
for structures susceptible to severe damage from hurricanes
moving immediately inland, within approximately 25 miles of the
Texas coastline; (iii) adequate building code specifications and
standards for structures susceptible to damage from hurricanes
moving even further inland; and (iv) a reasonable approach to
implementing necessary building code specifications and stan-
dards without producing an overly burdensome impact on the
building industry and consumers, as well as minimizing the ad-
verse impact to economic development of the Texas coast. The
advisory committee also recommended that the committee pe-
riodically review, on at least an annual basis, the building code
standards specified in the plan of operation and recommend to
the Commissioner any changes to these standards that the ad-
visory committee deems appropriate (§5.4008(d)).
Legislative Recommendation. The Texas House of Represen-
tatives Committee on Insurance was charged on January 8,
1996, by the Speaker of the House with four interim charges.
One of these charges was to review proposals to change build-
ing specifications in the TCPIA plan of operation. The Insurance
Committee held hearings on the charge, and on December 19,
1996, submitted its report and recommendations for consider-
ation by the 75th Legislature. The Insurance Committee rec-
ommended that the Commissioner immediately adopt stronger
and more up-to-date building specifications that will insure the
greatest possible protection of human life and property, in ac-
cordance with the recommendations of the Building Code Ad-
visory Committee. The adoption of §§5.4007-5.4008 as pro-
posed and published in the April 11, 1997 issue of the Texas
Register (22 TexReg 3382) fulfills the Insurance Committee’s
recommendation.
§5.4007. New §5.4007 specifies the applicable building code
standards in designated catastrophe areas for structures con-
structed, repaired or to which additions are made prior to June
1, 1998, the effective date of the new TCPIA Building Code,
for such structures to qualify for coverage through the TCPIA.
Subsection (a) of §5.4007 specifies the building code standards
for areas seaward of the Intracoastal Canal. Subsection (a)
contains the same provisions and applies to the same des-
ignated catastrophe areas as former subsection (e)(1) of the
TCPIA plan of operation (§5.4001). Subsection (b) of §5.4007
specifies the building code standards for areas inland of the In-
tracoastal Canal. Subsection (b) contains the same provisions
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and applies to the same designated catastrophe areas as for-
mer subsection (e)(2) of the TCPIA plan of operation (§5.4001).
In addition, subsection (b) provides for the adoption by refer-
ence of the Windstorm Resistant Construction Guide, which
has been developed by the Department to interpret and sim-
plify the specifications and standards in the Standard Build-
ing Code, as amended May 8, 1973. This guide translates
structural wind load requirements contained in the Standard
Building Code, 1973 Edition, into a prescriptive building code
format that can be used by non-engineers in the construction
of structures and is user friendly to the building trades. The
construction guide provides explanations and examples of var-
ious construction methods, including acceptable conventional
carpentry methods, that, when employed, will meet the struc-
tural wind load requirements of the Standard Building Code ,
1973 Edition. Subsection (c) of §5.4007 specifies the desig-
nated catastrophe areas in which the Standard Building Code,
1973 Edition, and the Windstorm Resistant Construction Guide
shall apply prior to June 1, 1998. Subsection (c) contains the
same provisions as former subsection (e)(3) of the TCPIA plan
of operation (§5.4001). Subsection (d) of §5.4007 specifies
what constitutes insurable property by the TCPIA in the des-
ignated catastrophe area based on the date on which struc-
tures were constructed, repaired, or to which additions were
made. Subsection (d) tracks the provisions in former subsec-
tion (e)(4) of the TCPIA plan of operation (§5.4001). §5.4008.
New §5.4008 specifies the applicable building code standards
and specifications in certain designated catastrophe areas for
structures constructed, repaired or to which additions are made
on and after June 1, 1998, for such structures to qualify for cov-
erage through the TCPIA. Subsection (a) of §5.4008 specifies
the new building code standards for structures located in ar-
eas seaward of the Intracoastal Canal. These standards were
recommended by the Building Code Advisory Committee. The
standards are contained in a document entitled Building Code
for Windstorm Resistant Construction which is adopted by ref-
erence in subsection (a) of new §5.4008. Subsection (b)(1) of
new §5.4008 specifies the new building code standards for ar-
eas inland of the Intracoastal Canal and within approximately 25
miles of the Texas coastline and east of the boundary line spec-
ified in subsection (b)(2)(A) and certain areas in Harris County.
Subsection (b)(1) provides that the Building Code for Windstorm
Resistant Construction , which is adopted by reference in sub-
section (a) of new §5.4008, shall apply to structures located in
these areas which are constructed, repaired, or to which addi-
tions are made on and after June 1, 1998. Subsection (b)(2)(A)
specifies the boundary line in detail and provides that all ar-
eas east of this boundary line, except for areas inside the city
limits of a city or town divided by the boundary line, are sub-
ject to the new TCPIA Building Code. Cities subject to the
new code include: Brownsville, Corpus Christi, Portland, Rock-
port, Aransas Pass, Port Lavaca, Matagorda, Brazoria, Lake
Jackson, Angleton, Galveston, Anahuac, Nederland, and Port
Arthur. Subsection (b)(2)(B) specifies that areas located east
of State Highway 146 and inside the city limits of the cities
of Seabrook, La Porte, Shoreacres, Pasadena, and Morgan’s
Point (all in Harris County) are subject to the new TCPIA Build-
ing Code. Subsection (c) of new §5.4008 specifies the building
code standards and specifications applicable on and after June
1, 1998, to areas inland and west of the boundary line specified
in subsection (b)(2)(A) of §5.4008. Subsection (c) provides that
the Standard Building Code, as amended May 8, 1973, and the
Windstorm Resistant Construction Guide, which is adopted by
reference in §5.4007(b), apply to structures located west of the
boundary line specified in subsection (b)(2)(A) of §5.4008 and
constructed, repaired, or to which additions are made on and
after June 1, 1998, and to structures located inside the city lim-
its of cities and towns divided by the boundary line specified in
subsection (b)(2)(A) of §5.4008 and constructed, repaired, or to
which additions are made on and after June 1, 1998. These ar-
eas include, but are not limited to, the areas inside the city limits
of the cities of Harlingen, Raymondville, Kingsville, Robstown,
Sinton, Refugio, Bay City, Friendswood, Alvin and Beaumont.
Subsection (d) requires the Building Code Advisory Committee
to periodically review, on at least an annual basis, the building
code standards specified in the plan of operation and to rec-
ommend to the Commissioner any changes to these standards
that the committee deems appropriate. This provision will en-
sure a means of integrating into the TCPIA building codes new
technologies and materials that are developed and introduced
periodically. Consumers will thereby be provided with the most
modern and effective methods of construction to minimize the
damage to their property in the event of a major hurricane.
For: East/West Associates, Corpus Christi; Citizens for Com-
mon Sense Government, Corpus Christi; Office of Public In-
surance Counsel; State Farm Insurance Companies; Farm-
ers Insurance Group; USAA; Texas Association of Insurance
Agents; Insurance Institute for Property Loss Reduction; Amer-
ican Insurance Association (AIA); National Association of Inde-
pendent Insurers (NAII); Texas Insurance Organization (TIO);
Association of Fire and Casualty Companies in Texas (AFACT).
Against: Anderson Homes, Beaumont; East End Lumber Com-
pany, Victoria; Gateway Homes, Houston; Chuck Sebbert
Builder, Inc., Corpus Christi; Marino Home Builders, Beaumont;
Greater Houston Builders Association, Houston; Homebuilders
Association of Southeast Texas, Beaumont; Select Homes,
Corpus Christi; Voss and Voss Engineering and Land Survey-
ing, Corpus Christi; Texas Association of Builders; Texas Insti-
tute of Building Design; National Association of Home Builders;
and one legislator and one building materials supplier. On:
Texas Catastrophe Property Insurance Association.
Twenty-six commenters submitted written comments and/or
presented oral comments at the May 22 hearing on the pro-
posal. Twelve commenters expressed support for adoption of
the code as proposed, including two consumer interest entities,
one home builder in Corpus Christi, three large residential prop-
erty insurers, three state organizations, and three national or-
ganizations. Fourteen commenters expressed opposition to all
or parts of the code as proposed with nine of these commenters
requesting that adoption of the code be delayed. Those oppos-
ing all or parts of the new code included seven home builders,
four builders associations, one building design association, one
building materials supplier, and one coastal legislator.
1. Present code adequacy
Comment: Seven commenters objected to the adoption of the
new code because there is no proof that the present code is
inadequate.
Response: The Department disagrees. The current wind
load requirements applicable to property insured by the TCPIA
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are the 1973 Edition of the Standard Building Code and the
Guide for Windstorm Resistant Construction which is based
on the 1973 Code. It is necessary to update these existing
requirements to reflect the latest technology based on how wind
affects buildings. This means applying nationally recognized
design standards which are referenced in recent editions of
all three of the major model building codes. Most cities
along the Texas coast have adopted the 1991 or 1994 Edition
of the Standard Building Code which references ASCE 7,
a nationally recognized consensus design standard, in their
wind load chapter. Common sense dictates that the use
of the 1973 Standard Building Code in 1997 indicates that
those standards are obsolete to some degree given the fact
that building technology and techniques have not stood still
for the past 24 years. This is further demonstrated by the
many modifications made over the past 24 years by the
Southern Building Code Congress International in the Standard
Building Code. Some examples of inadequacy in the existing
construction requirements include: (i) most of the prescriptive
methods are nonengineered based; (ii) no requirements for
continuous anchorage from the roof to the foundation on all
of the structural wood framing members; (iii) no requirements
that doors and windows be designed to meet any specified wind
pressures; (iv) no requirements for protection of openings in the
wall; (v) no bracing details for gable endwalls; and (vi) some of
the methods for wall bracing are not intended for use in high
wind areas.
Comment: One of these commenters stated that homes built
correctly using present requirements have performed well in all
hurricanes, including Andrew, and it is not possible to build a
"hurricane proof" home.
Response: The Department does not agree that one can
say definitively that the 1973 code requirements will perform
well when properly enforced. A major hurricane has not hit
the Texas coast since the state windstorm inspection program
began in 1988. However, major losses occurred in 1983 from
Hurricane Alicia hitting the Texas coast, and the current 1973
Standard Building Code was in effect, which raises the issues of
the 1973 code adequacy and enforcement. The requirements
for wind resistant construction in Florida, either before Hurricane
Andrew or after Hurricane Andrew, cannot be compared to
the existing building requirements in Texas since they are not
exactly the same; specifically, the wall bracing requirements
for wood frame construction are more stringent in Florida. The
Department agrees that it is not reasonable to build a home
that is completely "hurricane proof." However, as indicated in
the Texas A&M cost-benefit analysis, damage to those homes
built to the new code will be reduced by approximately 50%
for categories 1, 2 and 3 hurricanes. The intent of the new
code is to achieve a reasonable level of wind resistance and
damage mitigation to a structure. The State of Florida currently
has building codes and prescriptive construction standards that
contain construction techniques and standards similar to those
in the new code. Some examples of these similar techniques
and standards included in the new code are the requirements
for exterior wall framing, connections for exterior wall framing,
exterior shearwalls, roof sheathing, bracing of the roof system,
and asphalt shingle roof covering sections of the new code.
Many of these construction techniques were developed as
a result of storm damage surveys conducted after Hurricane
Andrew. From the storm damage surveys, observers noted that
the door and window openings were breached by high winds;
roof coverings and roof decking performed poorly especially at
the corners, eaves, and at gable endwalls where the highest
pressures occur; many homes experienced failures at gable
endwalls due to a lack of bracing; asphalt shingles appeared to
have the least wind resistance in comparison to other roofing
materials; and a continuous load path from the roof down to
the foundation was not being maintained. As a result of these
surveys, the State of Florida adopted new codes which included
new standards and prescriptive methods to address the areas
of the residential structure which did not perform well in a high
wind event. These new requirements were adopted by the
State of Florida in response to the extensive damage inflicted
by Hurricane Andrew and are included in the new TCPIA
building code. Hurricane Andrew is the single greatest natural
disaster in the history of the United States with insured property
damage exceeding $16 billion. Losses of this magnitude refute
the commenter’s argument that homes have performed well in
major hurricanes like Andrew.
Comment: Three commenters stated that it is not accurate to
say that the existing building code is 20 years old because there
are many updated guidelines in the code. According to one of
these commenters, local code enforcement people have kept
their codes updated; for example, in Corpus Christi, they are
enforcing the 1985 version, amended in 1991.
Response: The Department disagrees. The existing construc-
tion guide is based on the 1973 Standard Building Code, and
it has not been updated since the TCPIA windstorm inspec-
tion program began. Interpretations of the existing construction
guide do not impose any greater requirements on construction
standards than those contained in the 1973 Standard Building
Code. The Department agrees that municipalities along the
coast have adopted more recent versions of the model building
codes and have even adopted updated amendments to those
codes. However, because so many builders are opposing the
adoption of updated TCPIA building code requirements, the De-
partment questions whether such updated codes are being en-
forced by cities. If cities were enforcing the updated codes,
there would be little reason for concern from commenters re-
garding the TCPIA updating its building code requirements.
In addition, these updated municipal codes do not affect the
TCPIA building code requirements which are specified in the
TCPIA plan of operation. The TCPIA guidelines are separate
from and independent of the building code requirements en-
forced by the coastal municipalities. The Department agrees
that most cities have adopted more recent versions of model
codes which reinforces the Department’s position that the ex-
isting TCPIA building requirements are obsolete and need to be
updated, which is the purpose of the new code.
Comment: One commenter stated that there have been great
improvements to the code since 1973 and that the code today
is different from the code used prior to 1983 when there was a
hurricane in Houston that inflicted great losses.
Response: The Department disagrees. While the Standard
Building Code Congress International has made many modifi-
cations and improvements to the Standard Building Code since
1973; the TCPIA building code requirements are based on the
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1973 Edition of the Standard Building Code without any modi-
fications or updates to the 1973 Standards.
2. Increased costs
Nine commenters stated that the new code will greatly increase
construction costs.
Comment: Several commenters stated that the new code will
increase construction costs, which will in turn raise the price of
a new home beyond the reach of many home buyers. One of
these commenters expressed the opinion that this is particularly
true for first-time buyers and low-to moderate income buyers.
Another commenter stated that the Department must ensure
that the enactment of this code will not destroy the affordable
housing market along the coast.
Response: The Department agrees that there will be increased
construction costs as a result of the new code; however, it is
the Department’s position that the reduction in losses justifies
the additional costs, as the Texas A&M cost-benefit analysis
demonstrates. The Department does not agree with the
substantial increases in total home costs or building component
costs estimated by some commenters. Commenters have only
provided speculation and no concrete information or analysis,
to substantiate the claim that the increase in costs will prevent
the first time buyer in Texas from being able to purchase a
home. It is the Department’s position that the benefits to
all consumers, regardless of their economic status, from the
new code outweigh any additional costs because the amount
of losses to the home after a hurricane should be reduced.
Following a hurricane, low-income homeowners who can least
afford the loss will hopefully be able to move back into their
homes with minimal damage to the homes. The Department
does not believe that the adoption of the new building code will
destroy the affordable housing market along the coast based on
other states’ experience with more stringent and costly codes.
While there has been no formal study in Texas, in other states
where building codes have been upgraded, the Department
has not seen any evidence to indicate the housing market is
adversely affected to an unreasonable degree.
Comment: Three commenters provided estimated cost in-
creases for compliance with the new code. One commenter
provided a detailed analysis of cost increases prepared by "a
major builder" in the designated catastrophe area. The builder
documented a $5,128.32 increase on a 2,500 square foot one-
story home and a $7,548.41 increase on a 4,000 square foot
two-story home. The second commenter stated that the cost
difference between the same 2,200 square foot one-story home
built inland and one built in Galveston County is $2,900. A 3,000
square foot two-story home cost difference would be $4,000.
According to this commenter, if the 30-mile line is adopted the
cost difference of a one-story and two-story home will increase
an additional $3,000 and $4,600 respectively. The third com-
menter stated that a "major builder in the affected area" esti-
mates that the new code will increase the cost of a one-story
home by almost $6,000 and a two-story home by almost $9,000.
Response: The Department disagrees with all of the com-
menters’ cost estimates. The Department disagrees with the
first commenter’s "major builder’s" cost analysis. The total costs
in the estimate provided by the "major builder" includes costs
from code interpretations which are not applicable in consider-
ing the impact of the new code. The estimate also includes
the costs of inspection fees twice and the cost of certifying the
slab which is not a windstorm inspection requirement. The sec-
ond commenter did not provide any documentation to support
the projected cost increases, and the Department is unable to
evaluate the commenter’s analysis. However, using the first
and second commenters’ cost estimates and assuming approx-
imately $60 per square foot for the cost of a home, the esti-
mated additional costs by these two commenters are still within
the 2% to 5% range estimated in the cost-benefit analysis by
Texas A&M. The third commenter’s estimates are considerably
higher than the estimates by the other commenters and were
not supported by any analysis or documentation nor did the
commenter indicate the square footage on which the estimates
were based. Without such documentation, the Department is
unable to analyze the cost estimates, but believes them to be in-
accurate because of the fully documented and extensive Texas
A&M cost-benefit analysis which projects a 2% to 5% increase
in construction costs under the new code and demonstrates that
the reduction in losses justifies the additional costs.
Comment: Two commenters stated that the number of home
buyers will decrease as the housing costs increase. For every
$1,000 price increase, 18,000 buyers can no longer qualify
for home ownership (based on additional costs due to code
changes after Hurricane Andrew in Florida).
Response: The Department has never received any analytical
evidence or documentation to substantiate that an increase
in the cost of a house will decrease the number of qualified
homebuyers along the Texas coast. In addition, the Department
does not have adequate information on the Florida analysis
to evaluate its validity, but it is the Department’s position that
the Florida analysis is not entirely applicable to Texas because
of differences in cost of labor and material and differences in
construction techniques.
Comment: One commenter expressed the opinion that there
are other less costly means to achieve the same level of
windstorm protection and that there is no need for a third tier.
Response: The Department is unaware of other less costly
means to achieve the same level of windstorm protection, and
the commenter did not provide any information as to what these
other means might be. The new code incorporates commonly
used and tested construction techniques with building materials
commonly available to the building industry which will achieve
the proper level of wind resistance. The new code provides
in several instances for less costly construction methods than
earlier draft versions of the code. These methods were
incorporated as a result of public comment into the code before
it was published as a proposal. For example, (i) in the earlier
drafts, the floor and roof systems were based on the use
of blocked diaphragms; the new code uses the concept of
unblocked diaphragms; (ii) the earlier drafts in the shearwall
section required holddown connectors to be located at each end
of the shearwall segments; the new code requires holddown
connectors to be located only at the building corners; and (iii)
the nailing pattern on the roof felt and the top plates has been
simplified in the new code.
ADOPTED RULES July 15, 1997 22 TexReg 6631
Comment: One commenter estimated that the windborne
protection requirements in the new code will increase building
costs approximately $1,000 per house.
Response: The Department agrees there will be some in-
creased cost for windborne protection (opening protection). The
commenter did not provide any documentation to the $1,000
estimate, and the Department is unable to evaluate the compo-
nents of this estimate. The cost of impact protection systems
will be dependent on the number and extent of exterior openings
on a home protected by the systems and the type of impact pro-
tective system used; however, the commenter’s estimate is in
line with the estimates specified in the Texas A&M cost-benefit
study. The Department believes strongly that the windborne
protection requirements are necessary because opening pro-
tections are valuable to reduce losses to contents of a structure
and are cost effective measures for reducing losses, as is evi-
denced by the Texas A&M cost benefit analysis.
Comment: Another commenter objected to adoption of the new
code stating that to date the sole result of Department standards
and procedures has been an increase in cost due to additional
materials and delays resulting in additional inspections, and
these costs are reflected only in increased housing costs.
Response: The Department disagrees. As stated previously,
the Department agrees that there will be additional costs asso-
ciated with implementation of the new code as demonstrated
in the Texas A&M cost-benefit analysis; however, the analy-
sis also demonstrates that any additional costs are justified by
the reduction in property losses in the event of a hurricane.
The Department is uncertain as to exactly what the commenter
meant regarding delays resulting in additional inspections, and
the commenter did not provide any specific examples. The
Department’s Windstorm Inspection Program has always spec-
ified a minimum of four inspections for new structures: foun-
dation, rough framing, final framing, and mechanical. In many
cases, the windstorm inspector typically performs an average
of eight inspections on a new risk where the structure does
not have many deficiencies or problems; however, by statute
(Article 21.49 §6A of the Insurance Code), the Department is
required to provide periodic inspections to allow building to pro-
ceed without halting construction. In addition, the Department
is required to conduct inspections within 48 hours of the time
an inspection request is made. The inspectors do not have
the authority to stop or "red tag" construction. The inspector is
only permitted to leave a list of deficiencies. The contractor is
not required to correct the deficiencies since the TCPIA build-
ing code standards are not mandatory. The standards are only
mandatory if a homeowner wants to obtain coverage from the
TCPIA because the homeowner is unable to obtain wind and
hail coverage in the voluntary market. If the deficiencies on a
risk are not corrected, whether the structure is inspected by the
Department or a Texas registered professional engineer, the
structure would not be eligible for coverage through the TCPIA.
If a builder constructs a home in accordance with the TCPIA
building code requirements, the builder should not experience
any delays in construction nor should the structure need addi-
tional inspections.
Comment: One commenter stated that the Department’s es-
timated 5% increase in cost does not consider industry mar-
keting costs. According to the commenter, there is little doubt
that marketing time will increase until the public accepts, if they
do accept, homes designed with less street appeal and scenic
views due to the restrictions on window and opening locations
and sizes.
Response: The Department believes the 2% to 5% increase in
cost to build to the new building code is a correct estimate based
on the comprehensive cost analysis conducted by Texas A&M
University. The fact that the new building code will not permit
the inclusion of certain construction features the public may
want is not relevant to the cost-benefit analysis conducted by
Texas A&M to determine whether the additional costs required
to comply with the new code is justified by the reduction in
property losses from windstorms. The Department does not
agree that there will be increases in marketing costs simply
because of a new building code. The cost of the structure may
increase but marketing the structure should remain relatively
unchanged. A new building code which produces a stronger
and safer structure should be an asset for the purpose of
marketing that structure. It is the Department’s position that
most home buyers in the coastal area will understand the priority
for adequate and necessary construction standards over design
if they realize that the construction standards will not only make
their home eligible for windstorm insurance coverage through
the TCPIA, but will also reduce damage to the home in the
event of a hurricane.
Comment: This same commenter also pointed out that, assum-
ing the added construction cost is passed along to the buyer at
no markup by the builder, the added cost to the buyer will be
considerably more over the life of the typical mortgage loan.
Current mortgage rates are around eight and a half percent.
Therefore, an added construction cost of the $4,400 (5% in-
crease for average cost of $89,182 per home) will result in an
increase in a monthly 30-year mortgage payment of $33.83 a
month or $12,179 over the life of the loan.
Response: The Department agrees that any increase in costs
for a home will be reflected over the life of a mortgage. It is the
Department’s position that any increase in costs to comply with
the new building code is, in a short period of time, cost effective
and justifiable because of the reductions in property losses from
windstorms. The buyers of homes built to the new building
code will be able to purchase windstorm coverage through the
TCPIA when they may not be able to purchase such coverage
through the voluntary market and they should have less property
damage loss in the event of a hurricane. In addition, reduced
losses are a major factor in reducing insurance costs.
Comment: This same commenter objected to adoption of the
new code because there are hundreds, if not thousands, of
existing homes that have alcove, bay windows and/or wall
openings located such that they cannot be rebuilt in compliance
with the new code. The commenter expressed concern about
who would pay–the TCPIA or the homeowners insurance
policy–to cover the cost of redesign and reconstruction to
comply with the new code in the event of fire or storm damage
to the existing structure.
Response: Under all existing residential property insurance
policies, coverage for increases in cost because of a law or
ordinance are not covered. Therefore, if the cost to repair a
risk is increased because of new building code requirements
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(fire, wind, etc.) the property insurance policy does not pay
and has never paid for that increased cost. This, however,
has not prevented cities from adopting updated building codes.
And, it is not reasonable to use this as a reason to not adopt
new TCPIA building codes. In addition, this objection is not
valid for the new TCPIA building code because the TCPIA
has agreed to provide limited coverage for increased costs due
to law and ordinances in the windstorm policy and to provide
a mechanism for the insured to purchase additional law and
ordinance coverage. The Department agrees that if an existing
home experiences a severe loss that the home will have to be
redesigned to meet the Department’s requirements if windstorm
coverage is to be obtained through the TCPIA. The Department
agrees that the location of door and window openings will have
to be considered to assure compliance with the prescriptive
portions of the new code. The homeowner also has the option
of having a Texas registered engineer design the home which
may permit window and door openings at an existing location.
Comment: This same commenter stated that regardless of who
is required to pay the bill, this is a potential cost not included in
the Texas A&M cost-benefit analysis because the cost-benefit
analysis only addresses the homes built under a new code and
does not address the true cost of the new code to the existing
homeowner who is underinsured the instant the new code is
adopted.
Response: The Department agrees that the cost-benefit analy-
sis determined the difference in building costs under the existing
code and building costs under the proposed code as adopted
and did not consider any increase in costs due to a law and ordi-
nance exclusion under the TCPIA policy. The increase in costs
because of the law and ordinance exclusion have no bearing on
the cost-benefit analysis. There is no need to consider this in-
crease in costs because this increase is a constant that always
applies when there is a change in building code standards–
whether the change is in municipal codes or in the TCPIA code.
For example, a residence built prior to the 1973 Standard Build-
ing Code requirements must pay this same increase in costs to
comply with the 1973 Standard Building Code requirements
should the residence suffer a windstorm loss. The Department
does not agree that the homeowner insured through the TCPIA
(the only ones who must comply with the TCPIA building code
requirements) will necessarily be underinsured the instant the
new code is adopted because the TCPIA has agreed to provide
limited coverage for increased costs due to law and ordinances
in the windstorm policy and, in addition, to provide a mecha-
nism for the insured to purchase additional law and ordinance
coverage.
Comment: One commenter objected to the increased cost due
to the galvanized nail requirement for framing not exposed
to weather because this requirement is unjustified for areas
like Beaumont which are 40 miles inland. According to the
commenter, based on personal experience, in houses as old
as 80 years old the non-galvanized nails are just as good as
the day the house was built. Another commenter objected
to the galvanized nail requirement as unnecessary and which,
according to the commenter, adds $425 in cost to a one-story
house and $565 in cost to a two-story house.
Response: The Department disagrees that there are increased
costs because of the galvanized nail requirement in the new
code. The existing standards also require that all fasteners
be corrosion resistant except for anchor bolts in the inland
areas. Therefore, the increased cost argument is not valid since
the TCPIA building specifications and standards have always
contained this requirement. This requirement is necessary
because metal connectors, anchors and all other fasteners
are exposed directly to weather or subject to salt corrosion
in coastal areas. Even though some of the fasteners will not
be exposed after the completion of construction, all fasteners
will be exposed during the actual construction of the home,
which could be several months. The Department and the
advisory committee, however, intend to review this issue and
may recommend changes in the galvanized nail requirement.
3. Code development
Several commenters objected to the adoption of the new code
because they do not believe that it was properly developed.
Comment: Three commenters stated that the Department
should have balanced the needs of all parties, including the
building industry, homeowners, and insurance companies.
Response: It is the Department’s position that the needs of
all relevant parties were considered in the development of the
code. The legislature statutorily specified the makeup of the
Building Code Advisory Committee in Article 21.49 §6A(f) of the
Insurance Code. The legislature created a balanced commit-
tee with diverse representation from the coastal area to study
building codes. The advisory committee must, at a minimum,
be composed of at least one representative of the TCPIA; at
least one representative of the residential building industry in
the catastrophe area; a representative of municipal building of-
ficials in the catastrophe area; a registered professional engi-
neer who is a resident in the catastrophe area with knowledge of
building codes; a representative of the Commissioner; a county
commissioner or county judge; and other persons as deemed
appropriate by the Commissioner. The Commissioner has also
appointed seven consumer representatives and two represen-
tatives of the building trades to serve on the advisory commit-
tee. All of the Building Code Advisory Committee’s meetings
are conducted in an open forum where anyone may participate,
including during the code development process. The advisory
committee selected the use of ASCE 7 as the basis for the new
building code because it is a national consensus standard for
building loads and is referenced in the structural loads chap-
ters of the major model building codes. In the further develop-
ment of the code, the Department conducted 16 public hearings
along the Texas coast to solicit public comments for improving
and modifying the code as it was being developed. During
the course of these hearings from January 13, 1994, through
August 24, 1995, homeowners, insurers, and representatives
of the building industry provided comments and raised issues
regarding their needs and interests. These comments and is-
sues were considered by the advisory committee and the De-
partment in finalizing the code. As a result of this input, the
Department made several changes to the code before it was
proposed for adoption. A few of these changes include: (i) the
limitations on the floor plan dimensions were increased to per-
mit the application of the prescriptive portion of the new code
to homes with larger building dimensions; (ii) the method of de-
termining the required shearwall lengths was simplified; (iii) a
method for bracing the garage door opening which permitted a
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shorter return width at the corners was included; (iv) the nailing
pattern on the underlayment and top plates was simplified; (v)
the code was changed to provide that holddown connectors be
required only at the building corners instead of at the end of ev-
ery shearwall segment; (vi) the selection of load bearing studs
was simplified; (vii) the code was changed to use the concept
of unblocked diaphragms which eliminated blocking in the roof
and floor diaphragms; and (viii) the format of the wind load sec-
tion was completely revised to make it more understandable.
In addition to considering the needs and interests of all parties
identified by the commenters, the Department also considered
another essential party who has a vested interest in mitigating
losses on the Texas coast. That party is the citizens of the State
of Texas. In the event of a major loss on the Texas coast, the
State has the exposure of losing hundreds of millions of dollars
in revenue from premium taxes because of the premium tax
credits allowed property insurers for assessments to pay prop-
erty losses. This would result in the losses on the Texas coast
being paid by all of the citizens of Texas.
Comment: One commenter stated that what is needed is a
new code that is technically correct yet user friendly for builders
and inspectors. Two other commenters opposed the new code
because it is an incredibly complex technical document which
is difficult for inspectors, builders, and engineers to work with.
One of these commenters stated that the new code requires
the builder to sit down with their engineer and run calculations
and figure out wind loads and how many panels are needed
if the customer requests windows in certain locations, thereby
making the code too difficult to work with.
Response: It is the Department’s position that the new code is
technically correct and user friendly for builders and inspectors.
One of the primary charges of the advisory committee to the
Department was to develop a user-friendly document for the
builders and inspectors to use. The code is based on the wind
provisions of ASCE 7-93, Minimum Design Loads for Buildings
and Other Structures. ASCE 7 is a national consensus stan-
dard, including wind load requirements, which is referenced in
the three major model building codes. In fact, most cities along
the Texas coast have adopted the 1991 or 1994 Edition of the
Standard Building Code which references the same wind de-
sign standard used to develop the new code. The Department
has made every effort to assure that the new code is tech-
nically correct and user-friendly. On the recommendation of
the advisory committee, the Department contracted with out-
side sources to translate the nationally recognized engineering
design standards into a prescriptive building code to be more
readily usable and easier to understand by non-engineers. The
Department entered into a contract with Texas Tech University
to produce the foundation documentation for use in the develop-
ment of the code. The purpose of the 16 public hearings and the
numerous drafts developed and distributed by the Department
during the developmental stages of the code was to seek in-
put from the public, including builders and other interested par-
ties, on whether the document was developing in the intended
user-friendly manner and to determine if sufficient construction
options were being offered to builders. Many suggestions and
comments obtained during the four and one-half year develop-
mental process were incorporated into the code. On the advi-
sory committee’s instructions, the Department included as many
illustrations as possible to assist the builders in understanding
the requirements of the new code. In addition, to keep the code
as technically correct and user friendly as possible, the advisory
committee recommended, and the Department is adopting, a
requirement that the committee review the building code stan-
dards periodically, and at least on an annual basis, so that new
testing or recently developed construction methods may be con-
sidered for possible recommendation to the Commissioner for
incorporation into the code. The Department believes that the
new building code is based on a sound and acceptable engi-
neering design from which a reasonable prescriptive building
code has been developed that can be readily used by non-
engineer builders and inspectors. As to the technical difficulty
of the new code, the Department believes that any builder or
inspector who is able to understand current coastal municipality
building codes should have no problem understanding and im-
plementing the new code. The building standards and method-
ology currently in effect in most coastal municipalities are the
same as those in the new building code. The Department does
agree, however, that any builder who is planning on building
a home to qualify for coverage through the TCPIA will have to
read the code and plan the design of the building accordingly.
The builder will have to determine the proper amount of wall
bracing required for each home; however, the builder will not
be required to perform any calculations or determine the wind
loads on the structure. These computations have already been
performed by Texas Tech University and the Department and
are included in the new code. The Department agrees that,
like any other new building code, there will be a learning curve
for builders in the beginning of implementation of the new code
and that the builder will have to be involved with planning the
design of the home before the structure is built.
Comment: Two commenters objected to the new code because
it does not contain a provision for consensus based code
changes and maintenance, and another commenter opposed
the new code because the commenter has a policy of supporting
only industry standards and codes that are developed in a
consensus process. One of these commenters stated that it is
essential that builders, home designers, and other interested
parties in the building profession have the opportunity to
suggest changes to an ever-evolving code.
Response: While the Department agrees that the code itself
does not contain the "consensus process" for changes and
amendments to the code, the code is adopted under the
Administrative Procedure Act (Government Code, §§2001.004-
2001.038) which provides for public initiation of changes to
the code and public input on any proposed changes to the
code. Any interested party may initiate consideration of
changes to the code at any time. These proposals will be
reviewed by the advisory committee and the Department for
possible recommendation to the Commissioner for adoption.
The Building Code Advisory Committee and the Department
agree that the code will have to be updated to reflect on-
going advances in materials and systems. Any such proposed
updates and changes will be published for public comment,
and a public hearing will be held in which anyone may provide
input, both pro and con, to the Commissioner. The three
national building codes are developed in a consensus process
because it is important to limit the number of national building
codes and that the methods employed by national model code
organizations be the more acceptable "consensus process"
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developed national standards. The TCPIA building code,
unlike the national building codes, is not used all over the
U.S. in many different construction environments, but rather
its purpose is to mitigate wind storm losses on the Texas
coast. The advisory committee did not recommend adoption
of one of the "consensus process" developed national building
codes for use as the TCPIA code because at the time the
committee began developing a new code in 1992, the national
model codes had not produced a comprehensive user-friendly,
nonengineered prescriptive code for builders. In the absence
of such a "national" user-friendly prescriptive code, the advisory
committee recommended, and the Department adopted, a
code specifically for the TCPIA that is more flexible in design
allowances and more user-friendly than the national model
codes.
Comment: Two commenters opposed the adoption of the
new code even though there may be provisions to periodically
update and change the code because, according to one of the
commenters, it is far better and easier to start off with a good,
rational and relevant set of rules than to try to change later on.
The other commenter noted that the potential costs of training,
retraining, rewriting, and confusion are not worth it.
Response: The Department disagrees. The Department
believes that the code is a good, rational and relevant set
of rules. The code is based on nationally recognized design
standards; it incorporates updated wind-resistant technology
methods and standards; it is based on actual storm damage
investigations conducted after Hurricanes Hugo and Andrew; it
contains similar construction techniques to those being used in
the state of Florida; it was developed at the direction of and
is recommended by an advisory committee representing many
relevant constituencies in the designated catastrophe area,
including the residential building industry, municipal building
officials, building trades industry, and homeowners. It is the
Department’s position that to wait on implementation of a new
building code simply because there may be better methods
and standards in the future does nothing more than impede
the progress of mitigating near future hurricane losses and
delays the opportunity for consumers to have better constructed
homes in hurricane prone areas along the Texas coast. Thus,
the Department believes that any costs resulting from any
necessary training, retraining, rewriting and confusion are
justified. If the commenters are suggesting that nothing be
done until a code is developed that will not need changing
for many years, a new building code will never be adopted.
Building codes by their very nature are evolutionary and must
be changed periodically–sometimes more often than at other
times–as technology advances and new construction methods
and new building products are introduced into the housing
markets. It is unreasonable to deny consumers the opportunity
to have better built homes simply because there may be
some changes in construction methods and technology on the
horizon.
Comment: Three commenters objected to the adoption of
another building code when there are national building codes
and municipal building codes already in existence. One of
these commenters, who supports adoption of only national
building codes statewide, stated that it is a problem and
confusing for builders and engineers who have to design and
construct residential structures to several different building
codes throughout the United States. Another commenter stated
that there must be a resolution between the different codes that
exist between municipalities on the coast and the TCPIA code.
According to the commenter, uniformity and consistency are
essential in providing affordability in the housing market. One
of the commenters requested consideration of a state standard
building code.
Response: The Department agrees that greater consistency
between coastal municipality codes and the new building code
is a worthwhile goal; however, it is the Department’s position
that it is not worthwhile to achieve consistency at the expense of
a less effective TCPIA building code. Before consistency can
be attained between the TCPIA building code and municipal
building codes, it is necessary to attain consistency between the
various city building codes. Municipalities adopt one of three
model building codes, and each city may adopt variances to
the model code adopted. This can result in both major and
minor differences among the building codes used by Texas
coastal cities. A separate wind resistant construction code for
the TCPIA is necessary to implement uniform and adequate
prescriptive standards for wind resistant construction in similarly
located catastrophe areas. These prescriptive standards are
imperative for mitigating property losses from a hurricane.
The Department supports development of a single building
code at the state and municipal levels in the coastal area
so long as the code is effective and reasonable for wind
resistant construction and for mitigating property losses. The
Department will not under any condition support a single code
that contains ineffective wind resistant construction standards
just for the sake of implementing a single code for the ease and
convenience of builders. The Department believes that there is
a need for the TCPIA code in addition to the national building
codes. It is the Department’s position that there are currently no
national prescriptive building codes that are as user-friendly for
builders as the new TCPIA building code. The Building Code
Advisory Committee specifically recommended development of
a separate building code for the TCPIA after a review of existing
prescriptive building codes that were based on the national
model codes. The advisory committee’s recommendation was
based on its findings that these other prescriptive building codes
are difficult to work with and do not provide reasonable and
varied design criteria that will allow flexibility in the construction
of structures. As to the consideration of the mandated state
code requested by one of the commenters, the Department
does not have the statutory authority to adopt or implement a
statewide building codes. The Department’s statutory authority
is to adopt a building code for structures located in the
designated catastrophe area to be eligible for wind and hail
coverage through the TCPIA.
Comment: Two commenters stated that the Department should
have considered the adoption of several other documents
in existence today that adequately address the requirements
for residential construction in high wind areas–including the
1995 Standard Building Code High Wind Edition, Wood Frame
Construction Manual for one and two-family dwellings. This
document, according to the commenters, is based on the
requirements of the 1994 Standard Building Code with 1995
amendments and was included recently in the working draft of
the International Building Code.
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Response: The Department agrees that there are other credi-
ble prescriptive hurricane resistant construction manuals which
have been developed in recent years, including the one men-
tioned by the commenters; however, at the recommendation of
the advisory committee the Department developed and adopted
a building code based on the ASCE 7 design standard. The
Wood Frame Construction Manual (WFCM) referenced by the
commenters did not exist in 1992 at the time the advisory com-
mittee began its development of a recommended code. At that
time, there was only one prescriptive hurricane resistant con-
struction manual, the Standard for Hurricane Resistant Con-
struction, SSTD 10-90, which was published by the Standard
Building Code Congress International. This document was also
known as the "Deemed-to-Comply" document. The advisory
committee reviewed this document and determined that it would
be very difficult for the builders and inspectors to use because of
its highly technical nature. In addition, not all of the cities along
the Texas coast have adopted the Standard Building Code. In
fact, all three model national building codes have been adopted
by municipalities in the first tier counties. The advisory com-
mittee in the course of its work on the new code examined the
model codes as well as other codes used in other coastal states
such as Florida and North Carolina. The Department developed
and adopted, at the advisory committee’s recommendation, a
prescriptive construction guide based on a nationally recognized
standard which would be user-friendly to the builders as well as
the inspectors. Because all three of the major model build-
ing codes have been adopted by the communities along the
Texas coast, the advisory committee selected ASCE 7 as the
design standard for determination of wind loads–a nationally
recognized consensus standard referenced in all three of the
major model building codes. The prescriptive document refer-
enced by the commenters is not adequate for purposes of the
TCPIA and could not be adopted without changes. While the
document does provide prescriptive standards for wood frame
construction in high wind areas, it does not address masonry
construction, roof coverings, or exterior coverings. Before the
WFCM could be adopted for use as the TCPIA building code,
it would have to be supplemented with additional standards or
prescriptive requirements to cover all of the necessary structural
components of the home that are required to be built to TCPIA
building code standards to be eligible for coverage through the
TCPIA.
Comment: Another commenter opposed adoption of the new
code because a lot of conventional building techniques in past
building codes do work, and the commenter is involved in test-
ing and research to support this position.
Response: The Department and the advisory committee have
agreed to review all testing and research of construction tech-
niques, including conventional building techniques for possible
recommendation for inclusion in the new code. The Department
is unable to fully respond since the commenter did not provide
specific examples of conventional building techniques which
may perform well in a high wind area. The Department agrees
that there may be some conventional building techniques which
perform well in high wind areas; however, to date, the Depart-
ment has not received any test information to support this ar-
gument and the commenter did not provide or refer the Depart-
ment to any supporting test or research data. The Department
agrees that the model building codes do include some conven-
tional building techniques; however, the conventional building
techniques specified in the wood chapter of the model building
codes are intended for light frame construction in general use
for structures having light loads, i.e., for use in noncoastal ar-
eas. The prescriptive construction requirements contained in
the newly adopted code are based upon nationally recognized
standards for wood, concrete, and masonry construction and
were determined using wind loads specified in a nationally rec-
ognized standard for building loads. Other prescriptive docu-
ments for construction in high wind areas, which contain similar
construction techniques outlined in the new code, are currently
being used in the State of Florida.
Comment: Three commenters opposed the adoption of the
code, arguing that the issue is whether field tested construction
methods are sound or if theoretical, textbook engineering
solutions are necessary and cost effective. According to one
commenter, the code should not be adopted because it uses
engineering principles and there are no results from testing real
houses that have been built to these principles. This same
commenter stated that the problem with basing the new code
standards on engineering principles is that one is dealing with
the engineering of several different individual units of a house,
for example, the individual shear wall panels, and houses do
not necessarily perform that way. According to the commenter,
the finished materials add strength that cannot be engineered,
and the strength is real and it does transfer loads, but there
are no engineering principles to take that into account. Another
commenter objected to the adoption of the code because it is
based on a strictly engineering method.
Response: The Department disagrees. The Department finds
the building industry’s questioning of the use of engineering
principles to develop a building code to be disingenuous.
All three of the model building codes are based to a great
degree on engineering principles and those codes are in effect
throughout the United States. It is the Department’s position
that to base the standards of building for wind resistance on
the trial and error of individual builders while ignoring modern
technology and engineering principles is totally irresponsible
as well as deceptive to the citizens of Texas. The new
code is based on commonly used and tested construction
methods and not solely on theory. The new code includes
details which are recommended by those individuals who
performed storm damage investigations after Hurricanes Hugo
and Andrew. These investigations identified areas of the
structure such as building corners, roof edges and eaves,
exterior doors and windows, and garage doors which did not
perform well during the high winds of these major hurricanes.
The hurricane damage investigations also determined that the
major reasons for structural failure were improper anchorage
of framing members to resist uplift wind loads and the lack
of straps to transfer the loads. To remedy these identified
structural failures, the new code addresses the importance of
a continuous load path from the roof to the foundation. The
State of Florida currently has building codes and prescriptive
construction standards that contain construction techniques and
standards similar to those in the new code. Some examples of
these techniques and standards are included in the new code
requirements for exterior wall framing, connections for exterior
wall framing, exterior shearwall, roof sheathing, bracing of the
roof system, and asphalt shingle roof covering sections of the
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new code. Most cities along the Texas coast have adopted
the 1991 or 1994 Edition of the Standard Building Code which
references various editions of the ASCE 7 design standard
for wind load requirements and is the same design standard
used to develop the new code. As indicated in the Texas
A&M cost-benefit analysis, damage to those homes built to the
new code will be reduced by approximately 50% for categories
1, 2 and 3 hurricanes. The Department and the advisory
committee welcome any recognized test data on materials and
methods as it is developed and intend to regularly revise the
code to incorporate appropriate new construction materials and
methods, including any results from the testing of "real houses".
4. Benefits
Four commenters questioned the benefits of the new code.
Comment: One commenter questioned the safety benefits of
the new code in relation to the additional costs.
Response: The question of safety benefits of the new code
in relation to the additional cost is not directly relevant since
the purpose of a new building code for the TCPIA is to reduce
property damage losses to real or personal property insured by
the TCPIA and not to address life safety issues. However, in the
event that a resident remains in the home during the passage
of a hurricane, a more structurally sound home will afford better
protection to the occupants. Under the new code, homes will be
more structurally sound because the prescriptive requirements
contained in the code are based on nationally recognized design
standards for wind, wood, concrete, and masonry construction.
Utilizing these design standards, the prescriptive requirements
are intended to mitigate losses and reduce damage to structures
during a high wind event. As indicated in the Texas A&M cost-
benefit analysis, damage to those homes built to the new code
will be reduced by approximately 50% for categories 1, 2 and 3
hurricanes. Mitigating structural damage to the home will mean
that the home will be more likely to withstand damage in a high
wind event, and there will be a greater chance to have a home
to return to after a hurricane.
Comment: One commenter stated that the new code will not
depopulate the TCPIA. The commenter cited figures for rate
of growth of TCPIA exposure for a five-year period (347%
increase) compared to rate of growth of single-family residences
in Corpus Christi (under 4%), noted that the city accounts for
over 90% of the total residential growth for Nueces County,
noted that neighboring counties of Kleberg and San Patricio
have experienced comparable growth in TCPIA exposure,
and that as a result, one can only conclude that there is
no correlation between TCPIA exposure and growth rates
in Nueces County. The commenter explained that despite
the creation of construction standards and implementation of
inspection procedures by the Department in 1989, the most
rapid period of growth in the TCPIA occurred after 1990,
and that, therefore, neither code revisions nor enforcement
procedures will lead to depopulation of the TCPIA.
Response: While it is true that the advisory committee initiated
development of a new code from the perspective that better
construction would attract insurers to voluntarily write windstorm
and hail insurance and thereby depopulate the number of risks
insured in the TCPIA and reduce the ever increasing liability
exposure in the TCPIA, in the course of development of the
code, that perspective became overshadowed by availability
problems in the coastal areas. The availability problems are
a result of the tremendous losses suffered by the insurance
industry in the wake of Hurricane Andrew in Florida and the
over-concentration of exposures along the coast for individual
insurers. Thus, the growth rate of the exposure in the TCPIA is
for two reasons: (i) insurers restricting voluntary writings in the
first tier of counties because of unacceptable concentration of
exposures, thus forcing consumers to seek insurance through
the TCPIA; and (ii) in certain counties, Nueces County in
particular, extreme slab damage losses causing insurers to
withdraw from the market, thus forcing consumers to seek
windstorm insurance through the TCPIA. It is the Department’s
position that while the new code will not necessarily lead
to depopulation of the TCPIA, it may provide incentive for
insurers to re-enter the coastal markets and thereby, alleviate
the residential property insurance availability problem.
Comment: This same commenter argued that adoption of
the new code is not worthwhile because not that many more
residences will be made more wind resistant. The commenter
presented a lengthy statistical analysis to argue that it will
take 84 years to reach the point where 50% of the residences
in Nueces County are in compliance with any new code,
and that along with the fact that so many homes have been
grandfathered from the building code requirements because
they were built prior to 1971 means that there are many
residences in Nueces County that will not be subject to the
new code. According to the commenter, neither the standards
created in 1971 nor the changes in the new code will make
a large number of residences more wind resistant nor more
attractive to insurers.
Response: The Department disagrees with the commenter’s
reasoning for not implementing the new code. On the contrary,
the commenter’s estimation of the time required for homes to
meet the latest standards reinforces the need for immediate
adoption of a building code based on the latest wind load
standards. Building codes that incorporate the latest wind
load technology are not short term solutions for reducing
damageability caused by hurricanes, but are essential to any
long range solution to this problem. The issue of existing
housing stocks and how best to upgrade that stock to more
current building standards is a totally separate issue from
adoption of new building codes for new construction. These
upgrade solutions, which could include retrofitting existing
houses to different standards or specifications than those for
new homes, were not part of the Department’s consideration
about whether to adopt new building code standards for new
construction. Furthermore, it is the Department’s position that
the size of existing housing stock is not a good reason to prevent
owners of newly constructed homes from benefiting from the
latest in wind load technology so that their homes may be better
able to withstand hurricane force winds.
Comment: One commenter questioned the windborne protec-
tion requirements in the new code. This commenter stated that
the new code is more restrictive in windborne debris protection
requirements than the national building codes. According to this
commenter, there is no major building code that requires wind-
borne debris protection like that in the new code, and this re-
quirement goes beyond anything that is required in other codes,
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including the recently approved Standard Building Code Stan-
dard SSTD 12-97. According to the commenter, the Standard
Building Code standard for windborne debris, which represents
the most recent and best technology, requires the large missile
to impact the test specimen at 40 feet per second (in 100-110
mile per hour areas) while the new code requires the large mis-
sile to impact the test specimen at 50-52 feet per second. The
commenter recommended the adoption of the Standard Build-
ing Code’s impact standard in lieu of the impact standard in the
new code.
Response: The Department disagrees that there are no major
building codes that require protection against windborne debris.
Currently, three counties in Florida have adopted an impact
standard for protection against windborne debris. The impact
standard in the new code was developed using information
from impact protection requirements specified in the South
Florida Building Code (which is used by the Florida counties of
Dade and Broward) and the windborne debris standard SSTD
12-94 of the Southern Building Code Congress International,
which has been adopted by Palm Beach County, Florida.
This standard is adopted because it parallels other recognized
standards. The requirement that the large missile impact
the test specimen at 50 feet per second is consistent with
similar requirements contained in the South Florida Building
Code windborne debris requirements and SSTD 12-94 of
the Southern Building Code Congress International. The
Department is aware that a new standard for windborne debris
protection has been adopted by the Southern Building Code
Congress International for inclusion in the Standard Building
Code. It is the Department’s understanding that this revised
standard was published on April 1, 1997. The Department
and the advisory committee have not had an opportunity to
consider this revised standard since the last changes to the new
code were reviewed and approved for recommendation by the
advisory committee in March of this year. The Department and
the advisory committee intend to review any new recognized
techniques, methods, and standards that have been developed
and tested for the purposes of wind resistance of a structure.
This new SSTD 12-97 standard will be reviewed and if the
standard is acceptable, it will be recommended for inclusion
in the TCPIA building code.
Comment: One commenter opposed adoption of the new code
because there has not been one new or used home blown down
by a hurricane in Beaumont in the last 50 years The commenter
requested that the Commissioner consider letting Beaumont be
governed by city codes and not state windstorm codes.
Response: The City of Beaumont has the option of requesting
removal from the designated catastrophe area, thereby allowing
the City of Beaumont code to be used in lieu of the TCPIA code
and thereby removing Beaumont homeowners from eligibility for
coverage through the TCPIA. This could be done by petitioning
the Commissioner pursuant to Article 21.49 of the Insurance
Code. The City of Beaumont, however, has adopted a building
code (1994 Standard Building Code) that contains the same
wind load standards (ASCE 7) on which the new code is
based. If residential construction in the City of Beaumont is
not exempt from the wind load provisions in the model building
code adopted by the City, then the construction requirements
in the new code should be very similar to those in Beaumont’s
code, and there would be no reason to remove Beaumont from
state windstorm code requirements and inspection.
5. Cost-benefit analysis
Two commenters stated that the Texas A&M cost-benefit
analysis is flawed.
Comment: One commenter argued that a "valid cost benefit
analysis should be performed, not the flawed attempt" done by
Texas A&M. There should be, according to this commenter,
positive proof and test data supporting the code change and
experts in their respective fields should be consulted.
Response: The Department believes that the cost-benefit
analysis by Texas A&M is valid and that it meets the objective
of determining whether the additional cost required to comply
with the new code is justified by the reduction in losses from
wind storms. To meet this objective, the major tasks performed
in the study included a historical analysis of extreme wind
characteristics along the Texas coast, a selection of structures
to be included in the cost-benefit analysis, an analysis of the
existing and the new code, an estimation of the reduction in
damage to the buildings and contents that would result from
the implementation of the new code, and the performance of a
cost-benefit analysis. The specific steps in the study were:
(i) Define structures to be used in the analysis;
(ii) Define physical sites for the structures;
(iii) Obtain hurricane hazard risk models for the sites;
(iv) Compute probability of occurrence of hurricanes of various
intensities;
(v) Assign resistances to the selected structures to reflect the
current code and the new code;
(vi) Estimate structural damage for hurricane category;
(vii) Estimate content damage for each hurricane category;
(viii) Assume interest rates and useful life values for the
structure;
(ix) Compute the break-even costs for code cost-effectiveness;
(x) Summarize estimated cost to implement codes; and
(xi) Evaluate the cost-effectiveness of the new code.
The principles used to define the characteristics of the wind haz-
ard were developed on the basis of state-of-the-art meteorology
and wind engineering. Whenever possible, engineering calcu-
lations were used for the assignment of resistances to the build-
ing components. The theory of Structural Reliability and Risks
Analysis was used for the estimation of damage to the structure
and its contents. In fact, the specific damageability model used
in this study has recently been validated using loss data re-
ported for thousands of buildings in Hurricane Andrew in Miami
(1992) and Hurricane Hugo in South Carolina (1989). The cost
analysis was performed using standard procedures and data
published in the open literature. The guiding principles behind
the cost analysis were (i) only items affected by the new code
were considered, (ii) local labor rates and material costs were
included wherever possible, and (iii) the opinions of local build-
ing experts on specific construction practices were included.
The cost-benefit analysis followed the standard procedures de-
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fined in the subdiscipline of Engineering Economic Analysis;
namely, if the Net Present Value is positive, the investment is
worthwhile. The useful life of the structure and the interest rates
were varied in the sensitivity analysis. To the knowledge of
the Department, to-date, this study is the most comprehensive
cost-benefit study performed on a wind-resistant code. Previ-
ous studies were limited to estimating the costs to implement a
code; in those studies, the reduction in loss due to the imple-
mentation of the code was not considered. This study shows
that the reduction in damage resulting from the implementation
of the code is justified by the additional costs to implement the
code.
Comment: Another commenter was highly critical of the A&M
cost-benefit analysis for the following reasons:
Such a study should take into account many factors besides
any cost savings a new code might produce in terms of reduced
hurricane damage relative to initial up-front increase in building
cost.
There is nothing in the Texas A&M equations to take into
account the impact in human terms to the thousands of people
who will give up hope of ever owning a home of their own and
thus give up on the American Dream for themselves and then
perhaps, to choose to give up school, go on welfare or resort
to crime.
Study should have included other factors like true benefit to
consumers and detrimental impact to coastal economy.
Any true cost-benefit study should include these and other
relevant factors as well as incorporate a scientific approach
based on sound theory that is supported by valid and reliable
data. The A&M study is suspect in both regards.
The commenter does not question the A&M researchers’ cre-
dentials but believes their theoretical approach is overly nar-
row and excludes many relevant variables or factors (like those
listed).
According to the commenter, to argue that such factors as true
benefits to consumers and detrimental impact to the coastal
economy were excluded from their theory because (1) they are
beyond the scope of the study as charged, or (2) were too
difficult to quantify begs the basic research question that should
be addressed before the code is adopted–are the benefits to the
people of Texas shown to outweigh any increase in costs they
might incur.
Response: The purpose of the cost-benefit analysis conducted
by Texas A&M University at the request of the Department
was to determine if the additional cost required to comply
with the new code is justified by the reduction in losses from
wind storms. The analysis addressed only those factors that
are significant to this determination. The analysis did not
address factors that are impossible to quantify or irrelevant to
the study focus (i.e., loss of hope of ever owning a home, "true
benefit to consumers," detrimental impact to coastal economy,
and unspecified "other factors"). The Department does not
agree that this response begs the basic research question that
should be addressed before the code is adopted because it is
impossible to include factors in this type of analysis that cannot
be quantified and unwise to include irrelevant factors. It is
disingenuous to argue that irrelevant and unquantifiable factors
should be included in such an analysis. The focus of the A&M
cost-benefit analysis, i.e., whether additional costs required to
comply with the code is justified by the reduction in losses
from windstorms, is a relevant factor for the Commissioner
to consider in determining whether to adopt the code. The
Department agrees that there are more factors to evaluating
the benefits of the code; however an analysis of all the possible
factors was not the point of the cost-benefit analysis. In
fact, there are many more factors to evaluating the benefits
of the code to the people of Texas than those identified
by the commenter, some of which appear to not even be
contemplated by the commenter. For example, citizens of the
entire state of Texas have an interest in homes on the coast
being built to up-to-date wind load requirements because in the
event of a major loss on the Texas coast, the State has the
exposure of losing hundreds of millions of dollars in revenue
from premium taxes because of the premium tax credits allowed
insurers. This would cause the losses on the Texas coast to
be paid by all of the citizens of Texas. For these reasons,
the Department believes that the commenter’s criticism is
inaccurate, misleading, and shows a lack of understanding of
the purpose of a cost-benefit study and of the purpose and need
for such a limited scope analysis.
Comment: This same commenter also criticized the cost
estimates used in the study of windows. The study used a cost
of $25/square foot for a conventional window with aluminum
frame. According to the commenter, a more accurate or true
cost is $3.82/square foot for single pane and $7.17/square
foot for double pane windows (commenter cites cost from
Southerlands catalogue 5/4/97).
Response: The costs for the windows were obtained from a
Florida-based company, Extech (Exterior Technologies, Inc.).
The utilization of data for this study from a Florida-based
company resulted from the fact that Texas-based companies
were unable to provide any estimates of the cost to upgrade
a window to the standards in the new code. The estimates in
the difference between current costs and costs to implement
the window requirements in the new code ranged from $4-
$6/square foot. Only the difference of $4-$6/square foot is
pertinent to the outcome of the cost-benefit analysis, not the
differences in the initial or final costs as cited by the commenter
which are irrelevant. Comparison of final costs of windows
like those referenced by the commenter indicates a lack of
understanding of the methodology used in the cost-benefit
analysis.
Comment: This same commenter stated that a more serious
example of excessive variance that calls to question the A&M
Study’s validity can be found on pages 6, 7, and 24 of the study.
According to the commenter, anyone can see the estimates
from the respondents given in Table 6 vary greatly for nearly
every subsystem in the Table. According to the commenter, the
authors recognized this to some extent by using the National
Construction Estimator for estimates for some subsystems. The
commenter stated that if there were more than four values
the high and low values were deleted before calculating the
mean. If there were four or fewer values, initially all values
were used in the calculation of the mean. The commenter
provided a table which gives the commenters’ analysis of the
subsystems, estimates and means in which the commenter
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calculated the standard deviations and 95% upper and lower
confidence limits for each subsystem (based on R.E. Heckle,
Tests of Significance. London: Sage Publications, 1982). The
upper and lower confidence limits give the range within which
one can have 95% confidence that the true parameter lies,
given the number of observations or samples and the variance
across these observations. For example, although average or
mean estimate of the true change in labor time to attach the
roof decking for the new versus old code is 39.5 (in the A&M
study), according to the commenter, the true value could be
anywhere between 82.27 to -3.27! Clearly the reliability of these
data, according to the commenter, are suspect. According to
the commenter, this then calls to question the validity of any
conclusions using these data. The commenter stated that at
the very least a sensitivity analysis should have been reported
showing how the overall study results would change if the true
value were at the upper or lower confidence limit.
Response: The Department disagrees. The Department
believes that the data reported in Table 6 of the cost-benefit
analysis are reliable for at least two reasons: (i) the data are
based on the opinions of professionals with many years of
experience, and (ii) the variation in the estimate of the mean
times (which can be measured by the ratio of the standard
deviation of the mean divided by the mean) are in the same
order of magnitude as, for example, the variation in the strength
of concrete. This variability in the mean time is expected and is
acceptable for this analysis. The Department disagrees with the
commenter’s analysis and criticism for the following reasons.
The commenter is exaggerating the variance in the data. This is
evident from the statement that "anyone can see the estimates
from the respondents given in Table 6 vary greatly for nearly
every subsystem in the table." The commenter’s calculation of
the 95% upper and lower 95% confidence limits is 82.27 and
-3.27, respectively. These values were obtained by using the
two-tailed t distribution for 3 degrees of freedom:
FIGURE-28 TAC §5.4007 and §5.4008 PREAMBLE: SUM-
MARY OF COMMENTS AND AGENCY RESPONSE, COST
BENEFIT ANALYSIS.
6. Impact on coastal economy
Four commenters stated that the new building code would have
an adverse impact on the coastal economy.
Comment: According to one commenter, the code will have a
negative impact on economic development and fewer Texans
will be able to afford housing in the coastal counties. Accord-
ing to another commenter, the impact of the new code on the
cost of housing, will virtually bring building in Jefferson County
to a standstill and drive economic development further inland
into areas where affordable housing has not been regulated
out of existence. One commenter expressed concern that the
coastal building industry will be adversely affected by the in-
creased costs of construction. Another commenter stated that
there will be detrimental economic impact to the coastal econ-
omy due to a higher cost of living, slower growth, the potential
loss of Navy support for Naval Station Ingleside and Naval Air
Station Corpus Christi.
Response: The Department disagrees with any flat statement
that the new building code will have a negative or detrimental
impact on the economic development of the coastal area,
including the coastal building industry. Although compliance
with the new building code will increase the cost of a residence
from 2% to 5%, the Department is unaware of any documented
evidence that the implementation of the new building code
will adversely affect the coastal economy, cause a higher
cost of living overall, or slow growth in any given area, and
no commenter has offered any such documentation to the
Department. These claims are unsubstantiated speculation by
the commenters. Unless there is an economic impact study
conducted to determine the effect of new building codes on any
given area, no one can accurately conclude that the impact
will be negative, positive, or neutral. While there has been no
formal study in Texas, in other states where building codes have
been upgraded, the Department has not seen any evidence
to indicate that local economy is adversely affected to an
unreasonable degree. The commenter presents no evidence
that adoption of the new code will result in loss of Naval
support for military installations in Corpus Christi. The article
submitted by the commenter addresses two primary issues–lack
of rental housing and insufficient housing allowances. Available
and affordable housing is a multi-faceted issue that cannot be
resolved by continuing to insure coastal homes in the TCPIA
that are built to inadequate, out-of-date wind load requirements.
7. Impact on home designs
Comment: Three commenters objected to adoption of the new
code because it will have an adverse impact on home designs.
Two commenters argued that the windstorm code is going to
dictate how houses are designed–where windows and doors are
placed and not allow for them in places that the buyers want.
According to one of these commenters, homeowners cannot
pay a couple more dollars to the insurance company and get
the windows exactly where they want them. One commenter
stated that the new code requires changing the total design
of the house. Another commenter stated that the new code
will cause a loss of a lot of aesthetic value of houses, making it
tough to sell to the consumer and that a lot of design techniques
used now will not be able to be used.
Response: The Department agrees that the construction re-
quirements in the new code are more stringent than current
requirements and that minimal adjustments in designs may be
necessary as a result of the new code. The Department dis-
agrees that home designs will have to be changed in total. The
only major design change necessary under the new code will
be in window and door openings which will have to be designed
and located to accommodate adequate wall bracing. Windows
and doors will not be able to be placed at the corner of a house,
but will have to be at least two feet four inches from the cor-
ner of a house with a wall height of eight feet. These require-
ments are necessary to create a more wind resistant structure
by transferring the loads from the roof down to the foundation.
Shearwalls are provided to transfer the lateral wind loads from
the roof and floor systems down to the foundation. The mini-
mum widths at the corners of buildings is part of the shearwall
requirements. As to the public’s willingness to pay higher pre-
miums for preferred placement of windows, the Department is
unaware of any such willingness, and based on the Depart-
ment’s experience, it is not likely that the public is so willing.
While the Department disagrees that the new code will cause
a loss in the aesthetic value of houses, the purpose of build-
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ing codes is to mitigate property damage losses, whether those
losses be from fire, windstorm, or other perils. It is illogical
to argue that building codes should emphasize aesthetic value
over safer and stronger construction techniques. Although aes-
thetic value may be important in designing a home to sell, the
proper construction designs and techniques to provide a safer
and stronger structure must outweigh any aesthetic considera-
tions. In addition, most coastal cities and towns in Texas have
adopted model building codes that include design standards
similar to those in the new code. It is the Department’s posi-
tion that most home buyers in the coastal area will understand
the priority for adequate and necessary construction standards
over design if they realize that the construction standards will
not only make their home eligible for windstorm insurance cov-
erage through the TCPIA, but will also reduce damage to the
home in the event of a hurricane.
8. Incentives
Several commenters stated that builders and consumers have
no incentives to build to the new code and that there should
be increased availability of homeowners insurance and lower
premiums as a result of complying with the new code.
Comment: One commenter stated that the main beneficiaries of
the new code will be the TCPIA and the insurance companies in
the form of windfall profits since any proposed rate reductions
will not offset the increase in construction costs. According to
this commenter, any windfall profits to the TCPIA as a result of
the new code will do little to improve its solvency in a relative
sense since any catastrophic hurricane would do many times
more damage in monetary terms than the current fund balance.
In addition, according to this commenter, the private insurers
have never committed to even publicly discuss these issues
much less write more policies under the new code, and with
good reason since they have windfall profits to gain and nothing
to lose by doing so.
Response: The Department disagrees that the TCPIA will have
windfall profits because the increase in costs for construction to
the new building code is not offset by a sufficient rate decrease.
To have "windfall profits," some previously existing exposure for
which premium was paid must be eliminated. An example of
"windfall profits" is when a specific coverage is eliminated from
a policy for which premiums have been paid for many years,
and the premium for the policy is not reduced at the time the
coverage is eliminated. That is a "windfall profit" to insurers
because they are collecting a premium that was determined
on historical premium and loss data, but the potential for loss
has been eliminated with the removal of the coverage. The
new building codes will apply only to new construction from a
specified date forward. That will not produce "windfall profits"
to insurers or to the TCPIA. The implementation of the new
building code has nothing to do with the solvency of the TCPIA.
The TCPIA is as solvent as its member companies, and as long
as there are insurers to assess, the TCPIA will continue to pay
claims. The Department agrees that a major storm will cause
many more losses than the trust fund balance. Because of that
possibility, the real issue is the effect that major losses will have
on the revenue to the State of Texas. The more losses that
insurers must pay through TCPIA assessments, the greater the
potential of the loss of future premium tax revenue for the State
of Texas. It is coastal consumers and the State of Texas and all
its citizens who are the greater beneficiaries of stronger building
codes–the coastal consumers because their property is less
likely to be severely damaged and the citizens of Texas because
reduced insured losses means a reduced exposure to premium
tax losses. The Department, however, agrees that private
insurers have never committed publicly to write more insurance
policies under the new building code. This has nothing to do
with windfall profits but rather is because the restrictions in
writing insurance along the coast is based on more than just
building code issues. Excessive concentrations of exposures by
individual insurers that could affect the solvency of the individual
insurer is the primary reason for the restructured market along
the coast.
Comment: Three commenters argued that adoption of the new
code does not assure increased availability of insurance for
homeowners. One of these commenters stated that to date
there is no evidence that the building industry nor the public will
realize any benefit in the way of availability of insurance, other
than the TCPIA.
Response: While the Department agrees that adoption of the
new code will not guarantee increased availability of homeown-
ers insurance, logic dictates that insurers are more likely to
write new business on risks built to updated, higher construc-
tion standards than on risks that are built to out-of-date, lesser
standards. As indicated in the Texas A&M study, the losses
for a category 1, 2, or 3 hurricane should be reduced by ap-
proximately 50% for homes built to the new code standards. If
homes are built to a better standard, property losses should be
reduced, thus creating a more attractive environment for insur-
ers to write insurance. Therefore, adoption and implementation
of the new code at least creates an opportunity for increased
availability of insurance for coastal homeowners while failure to
adopt it contributes to continued lack of availability.
Comment: Four commenters opposed adoption of the new code
because there is no rate relief for homeowners who comply
with the new code. As a result, according to one commenter,
builders and consumers have no incentive to build to the new
code. This same commenter stated that consumers spend
$3,000 to $6,000 to meet windstorm requirements yet they pay
the same rate per thousand as a 50-year old poorly built home.
Response: The Department disagrees that builders and con-
sumers have no incentive to build to the new building code. The
Department agrees, however, that consumers who pay addi-
tional costs to meet building codes pay the same rate per thou-
sand as consumers living in a 50-year-old home because the
rate per thousand is the same for similar risks regardless of the
age of the risks, i.e., a new frame home is subject to the same
rate per thousand as a 50-year-old frame home, regardless of
its location and regardless of which building code applies. How-
ever, because consumers living in homes that meet windstorm
code requirements have homes that are stronger and that will
have less damage in the event of a major hurricane, there is in-
centive for builders to build to the new code. Consumers have
the incentive to buy a residence that is likely to suffer less dam-
age in a hurricane, will be there after the storm, will provide
greater protection to the contents of the home, and will be eli-
gible for windstorm insurance coverage through the TCPIA.
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Comment: One commenter stated that the Department should
also recognize the lower risk resulting from enactment of the
code by lowering premiums for consumers. Another commenter
stated that insurance companies need to commit themselves to
be part of the formula. This same commenter said discounts of
greater than 6% need to happen, and that if the damageability
is 50% less then the consumer should be rewarded as well as
the insurance company.
Response: The Department does not agree that there must be
an immediate premium reduction because of the implementa-
tion of the new building code. A reduction in the amount of
damage to homes built to the new code will be reflected in
fewer losses which will be reflected in reduced premiums over
a period of time. Even so, the concerns about lower premiums
were addressed by the 75th Legislature which enacted a law
(H.B. 3383) that will require the Commissioner to consider a
rate reduction for those risks required to meet the new building
code. Under the new legislation, the Commissioner must hold
a hearing within 180 days after implementation of the new code
to consider the appropriate rate reduction. The legislation pro-
vides no limitation on the amount of rate reduction; however, if
the Commissioner fails to hold the hearing within the 180 days,
on the 181st day, the rates are automatically reduced by 6%
for risks subject to the new building code. The Commissioner
may determine as a result of the hearing that rate reductions of
greater than 6%, or lesser than 6%, are warranted.
9. Implementation delay
Nine commenters requested that implementation of the new
code be delayed.
Comment: Several commenters urged delay because more
time is needed for research and testing or until a proper
investigation involving the proper sources is conducted. Three
commenters requested that the Department study independent
testing information and incorporate that information into the new
code, specifically, the testing of Texas Tech University and
the National Association of Home Builders who are presently
testing the effects of wind on structures, and the American
Plywood Association. Another commenter suggested waiting
for the new ASCE 7-98 which is likely to include the initial results
of the National Science Foundation/NAHB Research Center
wind map modeling. The commenter suggested waiting for the
International Code Council family of codes which are expected
to be complete in the year 2000 and may be more appropriate
and universally acceptable.
Response: The Department strongly disagrees with any further
delay in adoption of the code. The new code is based on
the wind load requirements of ASCE 7-93, Minimum Design
Loads for Buildings and Other Structures. ASCE 7 is a
national consensus standard, including wind load requirements,
which is referenced in the three major model building codes.
The prescriptive requirements contained in the new code are
based upon nationally recognized standards for wood, concrete,
and masonry construction. These design standards are also
referenced in the three major model building codes. All of the
municipalities along the Texas coast continually adopt more
updated building codes. Unlike the current TCPIA code which
dates from 1973, most municipalities have adopted the 1991 or
1994 Edition of the Standard Building Code. The commenters
did not specifically identify what tests are being conducted by
Texas Tech University and the American Plywood Association
nor did they provide any documentation on such testing. In
response to a Department inquiry, Texas Tech University stated
that they are not currently performing any tests which would
result in information that could be incorporated directly into
the TCPIA building code. The National Association of Home
Builders is currently performing testing of shearwalls; however,
it is the Department’s understanding that the testing has not
been completed nor has any specific test information been
provided to the Department for consideration. Therefore, it is
impossible for the Department to respond to test information
which has not been completely developed or supplied to the
Department for review. The Department does not and has
not opposed reviewing test results for possible inclusion in the
new code and, in fact, has included construction techniques
in the new code based on test information. For example, the
Department included in the new code a detail for a shorter return
at garage door openings based on test information submitted
by the American Plywood Association (the Department does
not know if this is the testing referred to by the commenter)
and the Florida Wood Council. The Department also does not
agree that the adoption of the new code should be delayed
to wait for the new ASCE 7-98 or any other future revisions
to ASCE 7 or to wait for the consolidation of the model
building codes in the year 2000. Building codes, as well as
electrical codes, plumbing codes, mechanical codes, and fire
codes have always evolved over time and must be continually
updated to reflect the latest technology and design standards.
Research and testing is a never ending cycle which can be
argued as the reason for eternal delay of the implementation
of revised building codes. Both the Department and the
advisory committee recognize that there will always be ongoing
development and testing of new construction materials and
techniques and realize the importance of updating the code as
new technology is developed. If new testing and research yield
acceptable methods of construction that can be incorporated
into the new building code, the Department and the advisory
committee will recommend these methods to the Commissioner
for inclusion in the new building code. This new code, however,
is needed to incorporate the latest wind-resistant construction
technology since 1973. The development and drafting of the
code took four and one-half years. The Department and the
advisory committee believe that this is sufficient time for proper
development. In addition, the new code, which will not become
effective until June 1, 1998, should not be further delayed since
Texas coastal cities have realized the need to update their
own building codes and have already adopted codes which
reference the same design standards as the new code. To
further delay the implementation of this code will mean that
the TCPIA wind resistant building standards will continue to
be unnecessarily out-of-date and woefully lagging behind the
coastal city codes. As new design standards, methods of
construction, or codes (including the new ASCE 7-98 and the
International Code Council family of codes) are developed,
consumers, builders, and any other interested parties as well
as the advisory committee and the Department may make
recommendations to the Commissioner to adopt these new
methods and standards.
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Comment: One commenter stated that the effective date of
June 1, 1998, does not provide enough time to educate both
large and small builders adequately about the code. This com-
menter observed that no assurances have been made to de-
velop seminars and training sessions for builders, home de-
signers, and other interested parties in the building profession.
According to the commenter, it is essential that these groups
have the opportunity to understand the requirements and stan-
dards of the code.
Response: The Department agrees that it is essential that
builders, home designers, and other interested parties in the
building profession have the opportunity to understand the
requirements and standards of the code, but the Department
does not agree that there is not sufficient time before June 1,
1998, to prepare and educate these groups for implementing
the new building code. The Department is in the process of
preparing the necessary educational materials and will hold
seminars on the Texas coast for inspectors, builders, and any
other interested parties. The Department will host as many
seminars as possible before June 1, 1998, and will continue to
provide educational training as needed after June 1, 1998.
Comment: One commenter stated that the June 1, 1998,
effective date does not allow enough time for builders to change
construction techniques to meet the new code standards.
Response: The Department disagrees. The effective date of
June 1, 1998, for implementation of the new code provides
builders with ample time to change construction techniques
and rework home designs before the new building code is
implemented. Most builders are already well aware of many
of the requirements in the new building code, and it is the
Department’s position that nearly a year is more than sufficient
lead time to make any necessary adjustments to building
practices.
Comment: One commenter stated that it is essential that
builders, home designers, and other interested parties in the
building profession not have the new standards enforced during
inspections until the actual effective date of the code has
passed.
Response: The Department does not have the authority to
inspect and enforce the new building code prior to its adopted
effective date of June 1, 1998, and therefore, has no intention
of doing so. However, if a builder chooses to build to the new
code sooner than June 1, 1998, the Department will cooperate
by inspecting to the new code. That is the only condition under
which the Department will inspect to the new building code prior
to its June 1, 1998, effective date.
10. Plan review and appeals
Comment: One commenter opposed the new code because
there is no plan review mechanism like there is at the city
level for review of building design. This plan review, according
to the commenter, enables city officials to point out problems
with the design and to provide the builder and field inspector
with a commentary and list of things that need to be clarified.
This commenter recommended decentralizing enforcement at
the state level and putting plan review personnel in the local
offices and running it like a building inspection program.
Response: The Department agrees that plan review may be
beneficial for implementing the new building code; however,
currently there is not sufficient Department staffing for such
plan review. The Department will review the possibility of
implementing a plan review process to determine if such a
process is feasible. This issue, however, is complicated by the
question of whether the State should have to expend money
and resources to review plans that have been designed by
a professional who is or should be aware of building code
requirements.
Comment: This commenter noted that the Department does not
have the proper resources for enforcement of the new code.
Response: The Department disagrees. The Department be-
lieves there is adequate staffing at this time to effectively en-
force the new building code in accordance with the procedures
and practices currently in operation in the Department’s wind-
storm field offices. The Department has 37 inspectors in 13
regional offices along the coast and 11 staff members in its
Austin office. The Department has had adequate staffing to
effectively enforce the existing code requirements for the last
eight years. If the Department finds that the current staffing is
inadequate to effectively enforce the new code, the Department
will take the appropriate action to ensure that the statutory in-
spection requirements are met.
Comment: This same commenter opposed adoption of the new
code because there is no appeal process like there is at the local
level in which the building designer has the option of appealing
the building inspector’s ruling to a committee.
Response: The Department agrees that the windstorm inspec-
tion program does not have an official appeals process as es-
tablished by building officials when a model code is adopted.
There is, however, a process of appeal, both informally through
the windstorm inspection management as well as formally
through the Commissioner and the courts. Any builder has the
right to contact the supervisor of the Department’s local field
offices as well as the Department’s windstorm management in
the Austin office if they are unhappy with an inspector’s deci-
sion. Any builder may appeal any decision of the Department
staff to the Commissioner and may petition the Commissioner
for changes in the building code.
11. FR-10
Comment: Four commenters requested that the Department’s
interpretation (FR-10) clarifying the intent of the Windstorm Re-
sistant Construction Guide regarding wall bracing requirements
be changed.
Response: Code interpretation FR-10 was not proposed or
posted for consideration in the proceeding to consider the
adoption of the new code and may not properly be considered
as part of this action. The commenters, however, may petition
the Commissioner for a separate hearing on this matter.
The new sections are adopted pursuant to the Insurance
Code, Articles 21.49 and 1.03A, and in accordance with
the Government Code, §§2001.004-2001.038. Article 21.49,
§6A specifies building code requirements and approval or
inspection procedures for windstorm and hail insurance through
the TCPIA. Article 21.49, §6A(f), Insurance Code, requires the
Commissioner to appoint a Building Code Advisory Committee
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to advise and make recommendations to the Commissioner
on building specifications in the TCPIA plan of operation for
structures to be eligible for windstorm and hail insurance
through the TCPIA. Article 21.49, §5(c) of the Insurance Code
provides that the Commissioner of Insurance by rule shall adopt
the TCPIA plan of operation with the advice of the TCPIA
board of directors. Section 5(f) of Article 21.49 provides that
any interested person may petition the Commissioner to modify
the plan of operation in accordance with the Administrative
Procedure Act (Government Code, title 10, subtitle A, chapter
2001). Article 21.49, §6A(f) and §5(c) and (f), by their terms,
delegate the foregoing authority to the State Board of Insurance.
However, under Article 1.02 of the Insurance Code, a reference
in the Insurance Code or another insurance law to the State
Board of Insurance means the Commissioner of Insurance or
the Texas Department of Insurance, as consistent with the
respective powers and duties of the Commissioner and the
Department under Article 1.02. Article 1.03A authorizes the
Commissioner of Insurance to adopt rules and regulations,
which must be for general and uniform application, for the
conduct and execution of the duties and functions of the Texas
Department of Insurance only as authorized by a statute.
The Government Code, §§2001.004-2001.038 (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice stating the nature and requirements
of available formal and informal procedures and prescribe the
procedures for adoption of rules by a state agency.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708570
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: July 21, 1997
Proposal publication date: April 11, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 11. Health Maintenance Organizations
Subchapter S. Solvency Standards for Managed
Care Organizations Participating in Medicaid
28 TAC §11.1804
The Texas Department of Insurance adopts an amendment to
§11.1804, which concerns the guarantees of sponsoring orga-
nizations of managed care organizations ("MCOs") participating
in the State Medicaid Program without changes to the proposed
text as published in the April 11, 1997, issue of the Texas Reg-
ister (22 TexReg 3392). No one requested a hearing. The
proposed amendments allow a MCO to participate in a "state
defined" program controlled and defined by the State Medicaid
Office for Texas subject to reduced net worth and statutory de-
posit requirements for MCOs as provided in this subchapter if its
sponsoring organization is a taxing authority as defined therein
and participating solely in the section 1115 waiver expansion
program.
Article 4413(502) §§16A-16G of the Texas Statutes (as
amended by Senate Bill 10 enacted in the 74th Legislature)
provides for the development of a health care delivery system
for the State Medicaid Program, and grants the Commissioner
of Insurance the authority to promulgate regulations creating
standards of solvency for participating managed care organiza-
tions. Moreover, Article 1.61 of the Texas Insurance Code (as
amended by Senate Bill 600 enacted in the 74th Legislature)
requires the Texas Department of Insurance, in conjunction
with the Texas Department of Health, to establish fiscal sol-
vency standards for managed care organizations serving State
Medicaid clients. This amendment to the existing regulation
has been presented to and approved for publication by the
State Medicaid Office and the advising MCAC Committee.
This amendment assists in the implementation of a new health
care delivery system for Medicaid, which is estimated to include
approximately 400,000 additional children and teenagers of
Texas, and a "state defined HMO" as allowed by federal
legislation and related regulations. This amendment allows
for reduced net worth and statutory deposit requirements for
a MCO if its sponsoring organization is a taxing authority as
defined therein and the MCO is participating solely in the section
1115 waiver expansion program.
The original sections were adopted in conjunction with the
related regulations being adopted and/or amended by the Texas
Health and Human Services Commission, 1 TAC Chapter 353
(21 TexReg 7303), the Texas Department of Health, 25 TAC
Chapter 30 (21 TexReg 7322), and the Texas Department of
Mental Health and Mental Retardation, 25 TAC Chapter 401
(21 TexReg 7335).
Section 11.1804, as amended, allows a MCO which is partic-
ipating solely in the Medicaid section 1115 waiver expansion
program and is sponsored by a taxing authority to possess re-
duced net worth and statutory deposit requirements of $500,000
and $100,000, respectively. However, the amendments by the
Texas Legislature to the minimum net worth and statutory de-
posit requirements for HMOs affect the reductions as provided
in this amendment by changing any such reductions to equal
the minimums stated in the amendments.
Comments received.
General. The Department received a letter written on behalf of
the Lubbock County Hospital District and the Nueces County
Hospital District which expressed much concern over the cost
of obtaining a license from the Department for a new entity
attempting to participate in this new Medicaid program. The
commenters requested consideration be given to decreasing
those costs so that more "net" funds may be used to deliver the
health care services.
Agency Response: Neither this amendment nor the original
sections address the licensing requirements of Texas law;
therefore they do not affect the related costs of licensure. The
concerns of the commenters can not be addressed through rule-
making by the Department but only through statutory change.
Comments received in favor of the rule as proposed but
expressed concern about the costs of licensing requirements:
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Lubbock County Hospital District and Nueces County Hospital
District.
No comments were received against the rule as proposed.
This amendment is adopted pursuant to Article 1.61 of the
Texas Insurance Code which directs the Commissioner of
Insurance to adopt fiscal solvency standards for the State
Medicaid Program, and Article 4413(502) §§16A-16G of the
Texas Civil Statutes which provides for the development of a
system to deliver Medicaid benefits including the creation of
solvency standards. Article 1.03A of the Texas Insurance Code
authorizes the Commissioner of Insurance to promulgate and
adopt rules and regulations for the conduct and execution of
duties and functions by the Texas Department of Insurance.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708572
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: July 21, 1997
Proposal publication date: April 11, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 21. Trade Practices
Subchapter J. Prohibited Trade Practices
28 TAC §21.1006
The Commissioner of Insurance adopts new §21.1006, con-
cerning unfair competition and unfair practices. The rule is
adopted with changes to the proposed text as published in the
May 6, 1997, issue of the Texas Register (22 TexReg 3982).
No party requested a public hearing on the proposal.
This rule addresses unfair competition and promotes the avail-
ability of insurance by prohibiting insurers from declining to write
residential property insurance based on the age or minimum
value of the residential property. Many writers of residential
property insurance in Texas use underwriting guidelines which
exclude residential properties over a certain age or below a
minimum value regardless of the actual physical condition of
the property. Because many houses in Texas are older and/
or of lower value than the guidelines allow, such restrictions
make insurance unavailable for large numbers of Texans, es-
pecially those who live in inner city and rural areas. This rule will
also promote fair competition in the residential property market.
Three residential property insurers, representing nearly 50% of
the Texas market, have agreed through consent decrees or
conciliation agreements with the U.S. Department of Housing
and Urban Development (HUD) not to use age and minimum
value as bases for declining to write residential property insur-
ance. Nationwide Mutual Insurance Company v. Cisneros,
52 F.3d 1351 (6th Cir. 1995), cert. den. 1996. This rule
will promote fair competition in the Texas market by prohibiting
all writers of residential property insurance in Texas from en-
gaging in these practices. The Commissioner of Insurance is
the regulator of Texas insurance practices and has jurisdiction
for eliminating unfair trade practices and unfair competition in
Texas. The Commissioner’s exercise of his regulatory author-
ity over these underwriting practices asserts his jurisdiction over
insurance underwriting rather than ceding authority to a federal
housing agency. Neither the federal agreements nor this rule
prohibit insurers from basing their decisions to insure property
on the actual physical condition of a particular piece of property
or on other factors which would increase the risk such as his-
torical designations which require rebuilding with historical ac-
curacy. This rule is adopted to promote compliance with Texas
and federal law, to maintain fair competition among Texas in-
surers and to promote availability of insurance in inner city and
rural areas of Texas.
In response to comments received by the agency, the rule is
adopted with changes to the proposed text. In subsection (a),
the reference to farm and ranch owners’ policies has been
deleted from the definition of residential property insurance
because recent legislation has moved those policies from
personal into commercial lines. In subsection (b), the phrase
"such as" has been replaced with "including" to clarify that the
subsequent list of property conditions is in no way exclusive.
Also in subsection (b), the name of the Association is changed
from the Texas Catastrophe Insurance Association to the Texas
Windstorm Insurance Association to reflect the statutory name
change effective September 1, 1997. Subsection (c) has
been reworded to clarify that the rule prohibits only the use
of minimum property values. Subsection (d) is added to make
the rule effective on September 1, 1997.
Section 21.1006(a) defines residential property insurance. Sub-
section (b) prohibits declining to write residential property insur-
ance based on the age of the property sought to be insured
and clarifies that the rule does not prohibit declining to write
coverage based on the physical condition of the property. It
also clarifies that the rule does not change building code stan-
dards set by law for coverage by the Texas Windstorm Insur-
ance Association (until September 1, 1997, the Texas Catastro-
phe Property Insurance Association). Subsection (c) prohibits
declining to write residential property insurance based on a min-
imum property value. Subsection (d) states that the rule takes
effect September 1, 1997.
The Department received comments on the proposed rule from
thirteen groups or persons. The Austin Tenants’ Council,
Office of Public Insurance Counsel, City of Dallas, Dallas
Homeowners’ League and an individual insurance agent offered
support for the rule.
Texas Insurance Organization and Frontier General Insurance
Agency, Inc. supported the proposed rule with certain sug-
gested changes. Farmers Insurance Group of Companies
wrote that it had no serious objections to the proposed rule
but offered certain suggestions. Texas Farm Bureau Insurance
Companies and Apex Lloyds Insurance Company did not ex-
press support or opposition for the rule but made certain sug-
gestions for changes. State Farm Insurance Companies and
National Association of Independent Insurers opposed the pro-
posed rule.
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Comment: The commenters who supported the proposed
rule stated that its adoption will increase the availability of
residential property insurance in Texas, especially insurance for
low-income minorities, families with children and persons with
disabilities. An insurance agent commented that if a property
is properly maintained and has updated wiring and plumbing,
age should not be a factor. Likewise, he stated that there are
many small $30,000 homes (exclusive of lot value) that are in
excellent repair and show a pride of ownership that deserves
the best rating. Another commenter stated that neighborhoods
would see an immediate positive impact from adoption of
the rule. Response: Texas Department of Insurance ("TDI")
agrees.
Comment: One commenter suggested that the word "home-
owners" be deleted from the introductory paragraph because
the rule applies to all residential property insurance. Response:
TDI agrees; the word is deleted.
Comment: Several commenters objected to TDI’s reference
to the federal actions against three major residential property
insurers, stating that the rule should be based on state law
authority alone and that neither a Texas court, the 5th Circuit
Court of Appeals nor the U.S. Supreme Court has ruled on
the Department of Housing and Urban Development’s position
that it has the authority to regulate insurance practices under
the Fair Housing Act. Response: The rule is based on
state law. Article 21.21 §13(a) permits the Commissioner to
"order such provision as is necessary in the accomplishment
of the purposes of the Article and Article 21.20, including, but
not limited, to, such express provision within the purposes
of these Articles as it deems necessary or as is required to
affect necessary uniformity with the laws of other states or
the United States. . . " Reference to the federal actions
is intended to support TDI’s contention that the rule furthers
the legislative goals of promoting fair competition and the
availability of residential property insurance for Texans and to
illustrate the practical effect of the rule which is to standardize
the practice in Texas. This standardization both increases
the availability of residential property insurance and forestalls
further federal litigation against companies doing business in
Texas. While it is true that no court in the 5th Circuit has
ruled on HUD’s contentions that age and value restrictions
have been used in violation of the Fair Housing Act, the 6th
Circuit Court of Appeals has ruled that HUD has the jurisdiction
to make such a determination (Nationwide Mutual Insurance
Company v. Cisneros, 52 F.3d 1351 (6th Cir. 1995.), cert den.
1996). Federal law requires that great deference be paid to the
determination of the regulatory authority. Chevron v. Natural
Resources Defense Council, 467 U.S. 837,842-845 (1984).
Therefore, it is sound public policy for the Commissioner
to adopt a rule consistent with state law that promotes the
legitimate goal of increasing availability of residential property
insurance and also has the effect of forestalling litigation by a
federal regulatory authority in an area that is regulated by the
state insurance commissioner.
Comments: One commenter stated that it is dangerous prece-
dent to base state rulemaking on federal agency interpretation.
Response: This rule is not based on a federal agency inter-
pretation. This rule is based on state law favoring fair competi-
tion and availability of residential property insurance. However,
when companies writing almost 50% of the residential property
insurance in Texas, are operating under agreements with a fed-
eral agency based on that agency’s interpretation of federal law,
it is legitimate to cite that interpretation in explaining this rule.
Comment: Two commenters objected to imposing on all insur-
ers underwriting restrictions which were agreed to by only some
insurers, stating that by imposing across the board prohibitions
on underwriting, the rule inhibits competition. Response: TDI
disagrees. The rule stimulates competition by prohibiting across
the board exclusions that prevent properties in good condition
from being insured simply because of their age or because they
are not expensive enough.
Comment: A commenter stated that it is unwise and unneces-
sary to force insurers to forego underwriting guidelines based
on age and value where there is no evidence of disparate im-
pact and no reason to believe that disparate impact analysis is
even appropriate to analyze those underwriting guidelines. Re-
sponse: This rule is not based on a disparate impact theory,
a theory which means that an action which may not be inten-
tionally discriminatory is alleged to be illegal because it has a
"disparate impact" on a protected class. It is undisputed that
many companies decline to write residential property insurance
for properties over a specified age or below a specified value,
regardless of the condition of the property. Many older or lower
value properties are in inner cities or rural areas, where insur-
ance availability is a serious problem. This rule promotes the
important public policy of making insurance available to accept-
able risks.
Comment: Texas should encourage diversity in underwriting.
Response: TDI agrees with this statement. This rule promotes
competition and diversity in underwriting by prohibiting across
the board underwriting standards and encouraging evaluation
of individual risks.
Comment: Several commenters suggested that TDI delete the
reference to farm and ranch owners’ policies in the definition of
residential property insurance as recent legislation has moved
those policies into commercial lines. Response: TDI agrees;
the rule has been revised.
Comment: Several commenters suggested that "decline to
write" is more proper terminology than "deny." Response: TDI
agrees, recognizing that "decline to write" does not narrow the
application of the rule; the rule has been revised.
Comment: Several commenters questioned whether TDI in-
tended to prohibit the use of maximum property value as an
underwriting guideline. They pointed out that such a restriction
could force carriers to insure risks beyond their legal capacity
to do so. Response: TDI agrees. The rule has been clarified
to express TDI’s intent that only use of a minimum value is pro-
hibited.
Comments: Several commenters suggested that the rule should
apply only to "owner occupied" dwellings and not to renters’
policies. Response: The agency declines to restrict the rule
to owner occupied dwellings. Recent calls to the Department
from Tarrant County consumers reveal that it is difficult to obtain
insurance for rental properties in inner city areas where there is
a great need for adequate rental housing. Whether residential
properties are owner or tenant occupied should not have any
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relation at all to restrictions on using age and value to decline
coverage. The rule does not prohibit underwriting based on the
physical condition of a particular piece of property or based on
whether the property is vacant or occupied.
Comments: One commenter suggested that the phrase "but not
limited to" be inserted before enumerated physical conditions
given as examples of conditions upon which an insurer can
base its decision to write or deny coverage, because without this
phrase the list may be construed as exclusive. Response: Staff
disagrees that the phrase "but not limited to" is required but has
revised the rule to use "including" rather than "such as" to clarify
that the list of physical conditions which may be considered
is explanatory and not restrictive in any way. Consideration
of major structural defects and the physical condition of the
property are not restricted by this rule.
Comment: The rule should include an exception for underwrit-
ing guidelines supported by sound underwriting or actuarial prin-
ciples. Response: TDI believes that the rule as written is nec-
essary to promote availability and fair competition and that the
change suggested would make the rule difficult to enforce. In
fact, the rule does permit sound underwriting based on the con-
dition of the property.
Comment: Two commenters suggested that the rule specify
that insurers may use age and value guidelines to place
business with company groups or affiliated insurers. Response:
TDI declines to enact this suggestion because it would defeat
the purpose of the rule. "Decline to write" applies to each
company, not the group as a whole. TDI staff notes that this
commenter has informed the Department that it intends to write
residential property insurance in only one company within its
group, so the issue should be irrelevant to this commenter.
Comment: Some commenters stated that the rule should
clarify that underwriting guidelines based on insurance to value,
replacement cost, and actual cash value are not prohibited and
that this rule is not intended to prohibit any rating plans or
factors utilizing age or value. Response: The rule as written
does not affect any requirement of the amount of insurance
relative to the actual cash value of the property or replacement
cost. It does not prohibit filing of rating plans or factors which
may be considered subclasses of existing classes as long as
those subclasses are actuarially based. No change to the rule
is necessary.
Comment: The rule should clarify that it does not limit an in-
surer’s ability to utilize age or value in determining whether a risk
may be bound by an agent. Response: Binding authority is es-
tablished by contract between the agent and the company and
is not specifically addressed in the rule. TDI does not expect
insurers to restrict binding authority based on age or minimum
value; however, if this becomes an obstacle to the availability
of insurance, TDI may revise the rule to address the issue.
Comment: A commenter asked that the rule also not allow a
company to cancel, non-renew or underwrite differently based
on age or value. Response: A company could not evade the
rule by canceling or non-renewing for any reason that it could
not have used to decline a risk in the first place. Therefore,
revision to prohibit use of age or value in cancellation or
non-renewal is not necessary. A prohibition on "underwriting
differently" goes beyond the intended scope of the rule.
Comment: One commenter suggested that TDI revise its
statistical plan to require insurance companies to submit the age
of residential properties insured so that TDI could measure the
effect of the rule. Response: The Department declines to make
the suggested change at this time, believing there may be other
more cost effective means to monitor the rule’s effect. However,
TDI staff will consider this change during its next revision of the
statistical plan.
Comment: Several commenters asked if the rule could allow
insurers more time to comply with the rule, such as making
changes in underwriting guidelines simultaneously with rate fil-
ing instead of immediately upon adoption of the rule. Response:
It is important that this rule be effective quickly so that insur-
ance consumers can begin to enjoy the increased availability
and companies will be competing fairly. Recognizing that the
rule will require some companies to change their underwriting
guidelines and inform their agents of changes, the effective date
of the rule is extended to September 1, 1997.
Comment: A few commenters stated that the Department
had underestimated the cost to comply. One commenter
explained that the prohibition on age would require an insurer
to inspect each property in order to underwrite it properly,
imposing a significant ongoing cost. Response: TDI disagrees
with this comment. Companies use different methods to
underwrite residential property and compliance with this rule
could be accomplished in ways that involve minimal or no extra
cost to the companies. Commenters submitted no evidence
to suggest that the age or value of a risk alone makes a
physical inspection necessary. In addition, there are ways
that the company could minimize inspection costs, such as
acceptance of an inspection certificate like that provided in
Texas Insurance Code, Article 3.55B, Voluntary Inspection
Program. TDI received no comments suggesting what an
appropriate cost estimate would be or even what a commenter’s
own cost of compliance would be. Without specific information
about why costs would increase so dramatically and how
much the increase would be, TDI believes its cost estimate is
reasonable.
The new sections are proposed pursuant to the Insurance Code,
Articles 21.21, 5.98, 5.33B and 1.03A and in accordance with
the Government Code §§2001.004-2001.038. Article 21.21
§1(a) provides that the purpose of Article 21.21 is to regulate
trade practices in the business of insurance by defining, or
providing for the determination of, all such practices in this
state which constitute unfair methods of competition or unfair
or deceptive acts or practices and by prohibiting the trade
practices so defined or determined. Article 21.21§1(b) provides
that Article 21.21 shall be liberally construed and applied to
promote its underlying purposes as set forth in §1 of Article
21.21. Article 21.21 §3 provides that no person shall engage
in the state in any trade practice which is defined in Article
21.21 as, or determined pursuant to Article 21.21 to be, and
unfair method of competition or an unfair or deceptive act or
practice in the business of insurance. Article 21.21 §13(a)
provides that the Commissioner of Insurance may promulgate
and enforce reasonable rules and regulations and may order
such provision as is necessary in the accomplishment of
the purposes of Article 21.21, including but not limited to,
such express provision within the purposes of these Articles
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as deemed necessary or as is required to effect necessary
uniformity with the laws of other states or the United States.
Article 5.33B establishes a voluntary inspection program to
further the availability of residential property insurance for those
properties that meet minimum standards for property condition
insurability. Article 5.33B §6 provides that the Commissioner
may adopt rules appropriate to accomplish the purposes of
the article. Article 5.98 provides that the Commissioner of
Insurance may adopt reasonable rules that are appropriate to
accomplish the purposes of Chapter 5, Texas Insurance Code,
entitled Rating and Policy Forms, and which contains statutes
governing residential property insurance. Article 21.21 §13(a)
and Article 5.98, by their terms, delegate the foregoing authority
to the State Board of Insurance. However, under Article 1.02
of the Insurance Code, a reference in the Insurance Code or
another insurance law to the State Board of Insurance means
the Commissioner of Insurance or the Texas Department of
Insurance, as consistent with the respective powers and duties
of the Commissioner and the Department under Article 1.02.
Article 1.03A authorizes the Commissioner of Insurance to
adopt rules and regulations, which must be for general and
uniform regulation, for the conduct and execution of the duties
and functions of the Texas Department of Insurance only as
authorized by a statute. The Government Code, §§2001.004-
2001.038 (Administrative Procedure Act) authorize and require
each state agency to adopt rules of practice stating the nature
and requirements of available formal and informal procedures
and prescribe the procedures for adoption of rules by a state
administrative agency.
§21.1006. Prohibition Against Declining to Write Residential Prop-
erty Insurance Based on the Age or Value of the Property.
(a) "Residential property insurance" means insurance against
loss to real or tangible personal property at a fixed location provided
in a homeowners policy or residential fire and allied lines policy.
(b) An insurer may not decline to write residential property
insurance based on the age of the property sought to be insured. This
provision does not prohibit an insurer from declining to write cover-
age based on physical conditions of the property, including wiring,
heating, air conditioning, plumbing, and roofing. This provision shall
not prohibit the Texas Windstorm Insurance Association from requir-
ing, in accordance with the provisions of Article 21.49 of the Insur-
ance Code, different building code standards to qualify for coverage
based on the date that the structure was constructed, repaired, or ad-
ditions were made.
(c) An insurer may not decline to write residential property
insurance based on a minimum value of the property sought to be
insured.
(d) This rule takes effect September 1, 1997.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708646
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: September 1, 1997
Proposal publication date: May 6, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
Chapter 23. Prepaid Legal Service
28 TAC §23.1
The Commissioner of Insurance adopts an amendment to
§23.1, concerning the scope of, and definitions pertaining to,
Chapter 23, Prepaid Legal Service without changes to the
proposed text as published in the May 6, 1997, issue of the
Texas Register (22 TexReg 3983). The amendment revises
the definition of "person" in §23.1(b)(12). The amendment was
proposed by the Texas Department of Insurance ("Department")
in response to a public petition filed with the Department
pursuant to the Government Code, §2001.021 and 28 TAC
§1.60.
The amendment revises the definition of "person" in
§23.1(b)(12) to include both natural persons and entities.
The broader definition makes this definition consistent with
other definitions of "person" in the Texas Insurance Code
and the rules of the Department. The broader definition also
will ensure that a natural person or entity associated with a
for-profit or nonprofit prepaid legal service corporation is not
prejudiced by an unnecessarily narrow definition of "person."
For example, in §23.1(b)(2), an "applicant" is defined as a
"person applying for a legal services contract for performance
of legal services . . .." The adopted definition of "person" will
preclude any interpretation of Chapter 23 which would suggest
that only a natural person can apply for a prepaid legal service
contract, and will allow prepaid legal service corporations to
market to businesses as well. In addition, the definition of
"person," as adopted, will aid the Department in holding both
natural persons and entities associated with legal service
corporations accountable for their actions.
The amendment changes the definition of "person" in
§23.1(b)(12) from "a natural person or persons" to "any individ-
ual, partnership, corporation, association, joint stock company,
trust, unincorporated organization, governmental subdivision or
any public or private entity of any character other than a state
agency (as "state agency" is defined by the Government Code,
§2001.003(7))." Chapter 23 of TAC applies to both for-profit
prepaid legal services governed by the Insurance Code, article
5.13-1, and nonprofit prepaid legal services governed by the
Insurance Code, Chapter 23. Therefore, the definition of
"person," as adopted, applies to every kind of prepaid legal
service that may be offered in Texas.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Insurance Code, Arti-
cles 5.13-1 and 1.03A and Chapter 23. Article 5.13-1 gives
the Department jurisdiction over for-profit prepaid legal service
providers. Subsections (c) and (d) of Article 5.13-1 authorize
the Commissioner to promulgate rules related to writing and is-
suance of prepaid legal service contracts. Chapter 23 gives
the Department jurisdiction over nonprofit prepaid legal service
providers. Throughout Chapter 23, the Legislature delegates
to the Commissioner the authority to set standards and pro-
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mulgate rules. Specific rulemaking authority is referenced in
Articles 23.01, 23.12, 23.16, 23.19, 23.23 and 23.24. The rule-
making delegations in these statutes often refer to the "State
Board of Insurance" (which no longer exists) rather than the
Commissioner. However, under the Insurance Code, Article
1.02, a reference in the Insurance Code or another insurance
law to the State Board of Insurance means the Commissioner of
Insurance or the Texas Department of Insurance, as consistent
with the respective powers and duties of the Commissioner and
the Department under Article 1.02. Article 1.03A authorizes the
Commissioner of Insurance to adopt rules and regulations for
general and uniform application regarding the conduct and ex-
ecution of the duties and functions of the Department, provided
that such rules or regulations are authorized by statute.
This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
Issued in Austin, Texas, on July 1, 1997.
TRD-9708569
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: July 21, 1997
Proposal publication date: May 6, 1997
For further information, please call: (512) 463–6327
♦ ♦ ♦
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TABLES &
 GRAPHICS
Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.
Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.
Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.
OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled m eting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.
Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.
Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.
Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).
State Office of Administrative Hearings
Monday, July 14, 1997, 10:00 a.m.




A prehearing conference is scheduled for the above date and time
is SOAH Docket Number 473-97-1219-Complaint of Central Power
and Light Company and West Texas Utilities Company seeking
commission application of P.U.C. Substantive Rule 23.67(g)(9)
Transition mechanism related to unreformed transmission service
agreements with Texas Utilities Electric Company (PUC Docket
Number 17285)
Contact: William G. Newchurch, 300 West 15th Street, Suite 502,
Austin, Texas 78701-1649, (512) 936-0728.
Filed: July 2, 1997, 10:59 a.m.
TRD-9708605
♦ ♦ ♦
Advisory Board of Athletic Trainers
Tuesday, July 22, 1997, 9:00 a.m.





The committee will meet to discuss and possibly act on: applications
(Jennifer Ball #0423; Keith Arnett Jones #0469; and Michael O’Neal
Grant #0499); and correspondence from Derek Lund.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least two days prior
to the meeting.
Contact: Debbie Bradford, 1100 West 49th Street, Austin, Texas
78756, (512) 34–6615.
Filed: July 7, 1997, 12:26 p.m.
TRD-9708767
Tuesday, July 22, 1997, 10:30 a.m.




The board will introduce new board members, recognize guests an
discuss and possibly act on: open forum to receive input from in-
terested parties; resolution of appreciation for Allen W. Eggert; ap-
proval of minutes of the January 10, 1997, Advisory Board of Ath-
letic Trainers meeting; preparation of future board meeting agenda
items; chairman’s report; program director’s report; executive sec-
retary’s report; standing committee reports (Administrative Services
Committee (applications of Jennifer Ball #0423, Keith Aarnett Jones
#0469; and Michael O’Neal Grant #0499); Examination Committee;
Continuing Education Committee; and Education Committee); 1997
legislative session; sunset review process; proposed amendments to
25 Texas Administrative Code, Chapter 313 rules; scope of athletic
training practice; complaints; election of officers and appointment
of committees; other business not requiring board action; announce-
ments and comments; and setting of next meeting.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least two days prior
to the meeting.
Contact: Debbie Bradford, 1100 West 49th Street, Austin, Texas
78756, (512) 34–6615.
Filed: July 7, 1997, 12:26 p.m.
TRD-9708768
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Texas Department of Agriculture
Tuesday, July 29, 1997, 1:30 p.m.
1700 North Congress Avenue, Suite 1100
Austin
State Office of Administrative Hearings
AGENDA:
Administrative hearing before the State Office of Administrative
Hearings regarding SOAH Docket No. 551–97–1110 regarding
Texas Department of Agriculture vs. Aurora and Sam Attel d/b/a
Pershing Florist concerning alleged violation of Texas Agriculture
Code Annotated §71.043(a) and Texas Adnimistrative Code, Title 4,
§22.2(a) (1997), as amended.
Contact: Dolores Alvarado Hibbs, P.O. Box 12847, Austin, Texas
78711, (512) 463–7583.
Filed: July 8, 1997, 2:44 p.m.
TRD-9708840
Wednesday, July 30, 1997, 10:00 a.m.
1700 North Congress Avenue, Room 924A
Austin
AGENDA:
Administrative hearing to review alleged violation of Texas Agricul-
ture Code Annotated <**>103.001–103.015 (Vernon Supplemental
1997) by the Kingwood Farmers Market as petitioned by Val-Cor
Produce Co.
Contact: Joyce Arnold, P.O. Box 1247, Austin, Texas 78711, (512)
463–7583.
Filed: July 8, 1997, 10:00 a.m.
TRD-9708838
Wednesday, July 30, 1997, 1:30 p.m.
1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Administrative hearing before the State Office of Administrative
Hearings regarding SOAH Docket Number 551–97–1111 regarding
Texas Department of Agriculture vs. Yvonne Villanueva doing
business as the Rose Image concerning alleged violation of Texas
Agriculture Code Annotated <*>71.043(a) and Texas Administrative
Code, Title 4, <*>22.2(a)(1997), as amended.
Contact: Dolores Alvarado Hibbs, P.O. Box 12847, Austin, Texas
78711, (512) 463–7583.
Filed: July 8, 1997, 2:44 p.m.
TRD-9708839
Texas Commission on Alcohol and Drug Abuse
(TCADA)
Tuesday, July 15, 1997, 9:00 a.m.
10767 Gateway West, Suite 605, Communities in Schools
El Paso
Regional Advisory Consortium (RAC), Region 10
AGENDA:
Call to order; welcome and introductions of guests: approval of
minutes; TCADA update and comments: Communities In Schools
(CIS) prevention program presentation; old business; new business;
public comment; and adjournment.
Contact: Heather Harris, 9001 North IH 35, Suite 105, Austin, Texas
78753, (512) 349–6669.
Filed: July 7, 1997, 3:32 p.m.
TRD-9708783
Tuesday, July 17, 1997, 11:30 a.m.
Highway 231 South Strickland’s Restaurant
Falfurrias
Regional Advisory Consortium (RAC), Region 11
AGENDA:
Call to order; welcome and introductions of guests: approval of
minutes; Center for Substance Abuse Prevention (CSAP) project; old
business; new business; public comment; ad adjournment.
Contact: Heather Harris, 9001 North IH 35, Suite 105, Austin, Texas
78753, (512) 349–6669.
Filed: July 7, 1997, 3:33 p.m.
TRD-9708781
Texas Animal Health Commission
Monday, July 7, 1997, 2:00 p.m.
2105 Kramer Lane
Austin
Commission (Meeting by Conference Call)
Emergency
AGENDA:
I. Discussion and Possible action on agency operations in the absence
of the Executive Director due to emergency situation.
This emergency meeting by Conference call is due to reasonably
unforseen circumstances and is authorized by §551.125 and §551.045
of the Texas Government Code.
Contact: Tiffany Norvell, P.O. Box 12966, Austin, Texas 78711-2966,
email tiffanyn@tahc.state.tx.us, (512) 719-0714.
Filed: July 3, 1997, 3:44 p.m.
TRD-9708711
♦ ♦ ♦
Texas Commission for the Blind
Wednesday, July 16, 1997, 10:00 a.m.
4800 North Lamar Boulevard, Suite 320
Austin
Governing Board Planning Committee
AGENDA:
1. Discussion and action: State Strategic Plan for 1998–2002
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Contact: Diane Vivian, P.O. Box 12866, Austin, Texas 78711, (512)
459–2601.
Filed: July 7, 1997, 10:00 a.m.
TRD-9708756
Texas Bond Review Board
Thursday, July 17, 1997, 10:00 a.m.
Clements Building, Committee Room #5, 300 West 15th Street
Austin
AGENDA:
I. Call to order
II. Approval of minutes
III. Consideration of proposed issues
A. University of Houston System-Consolidated Revenue Bonds,
Series 1997
B. University of North Texas-Board of Regents of the University of
North Texas Revenue Financing System Bonds, First Series (1997)
C. Texas Water Development Board-Texas Water Development
Bonds, Series 1997D, 1997E, and 1997F
IV. Other business
Approval for publication of proposed amendments to rules for private
activity bond allocation
V. Adjourn
Contact: Albert L. Bacarisse, 300 West 15th Street, Suite 409, Austin,
Texas 78701, (512) 463–1741.
Filed: July 8, 1997, 3:23 p.m.
TRD-9708841
Texas Department of Commerce
Wednesday, July 30, 1997, 10:00 a.m.




The Texas Department of Commerce Tourism Advisory Committee
will be holding its quarterly meeting at the Texas Department of
Commerce in Austin, Texas. The Tourism Advisory Committee will
adopt minutes of the previous committee meeting. The marketing
subcommittee will give an update on activities. GSD&M will give
an update on current projects and activities. Tourism managers
will present quarterly project updates as well as update the Tourism
Advisory Committee on Tourism Division activities.
* Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services are requested to contact Hector
Herrera at (512) 462–9191 at least two days before this meeting so
that appropriate arrangements can be made. Please contact Hector
Herrera at (512) 462–9191 if you need assistance in having English
translated to Spanish.
Contact: Hector Herrera, 1700 North Congress Avenue, Austin, (512)
936–0178.
Filed: July 9, 1997, 8:44 a.m.
TRD-970864
Comptroller of Public Accounts
Tuesday, July 15, 1997, 9:00 a.m.
111 East 17th Street, Room 114
Austin




II. Overview of Prudent Person Legislation
III. Current Investment Guidelines
IV. Fixed Income Securities versus Equities
V. Asset Allocation
VI. Other Discussion
VII. Set future Board meeting
VIII. Adjourn
Contact: Wardaleen Belvin, 111 East 17th Street, Room 1114, Austin,
Texas 78774, (512) 463–4384.
Filed: July 7, 1997, 3:53 p.m.
TRD-9708786
Credit Union Department
Thursday, July 17, 1997, 2:00 p.m.
Credit Union Department Building, 914 East Anderson Lane
Austin
Legislative Advisory Committee for the Credit Union Commission
AGENDA:
To Invite: Public input for future consideration. To Receive:
Minutes of April 18, 1997 meeting; and a status report on Legislative
Implementation Task Force; To Consider; Discussion of SB 358–
Continuation of the Credit Union Commission (Sunset Legislation):
Section 19, Joint Review of State Law with Finance Commission of
Texas Regarding Financial Institutions in this State; Discussion of HB
1–Appropriating Money for the Support of Judicial, Executive and
Legislative Branches of State Government (Appropriation Act): (1)
Discussion of and Possible Vote to Recommend Action Regarding
HB 1, Article IX, Section 167 (Review of Agency Rules) and (2)
Discussion of and Possible Vote to Recommend Action Regarding
HB 1, Article IX, Section 175 (Paperwork Reduction); Discussion of
the Constitutional Amendment Permitting an Encumbrance Against
Homestead Property for Certain Extensions of Equity Credit (HJR
Number 31); Establish date for next Committee Meeting.
Persons with disabilities may request reasonable accommodations
such as interpreters, alternative formats, or assistance with physical
accessibility. Request for special accommodations must be made 72
hours prior to the designated time set for the meeting by contacting
Carol Shaner at (512) 837–9236.
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Contact: Carol P. Shaner, 914 East Anderson Lane, Austin, Texas
78752–1699, (512) 837–9236.
Filed: July 7, 1997, 2:42 p.m.
TRD-9708775
Friday, July 18, 1997, 10:00 a.m.




To Invite: Public input for future consideration. To Receive:
Minutes of April 18, 1997, commission meeting; communications;
and committee reports from the Texas Share Guaranty Credit Union
(TSGCU) Oversight Committee and Legislative Advisory Committee;
To Consider: Taking formal action and vote to Adopt Rule 93.25
concerning the cost of hearing transcription; taking formal action
and vote to publish for comment a proposed amendment to Rule
97.113 concerning operating fees for Credit Unions; taking formal
action and vote to authorize commissioner to adjust the Fiscal Year
1998 operating fees for credit unions; taking formal action and vote
to approve request for exemption from travel restrictions, HB 1,
Article IX, Section 64; taking formal action and vote to approve
request to exceed the limitation on state employment levels, HB 1,
Article IX, Section 34; taking formal action to establish October
10, 1997 as the tentative date for the next Commission’s meeting;
taking formal action and vote to approve resolution of appreciation
for former commission member Terry R. Stapleton; taking formal
action and vote to publish for comment a proposed amendment to
Rule 91.705 concerning loans to credit union officials; discussion of
the June 25, 1997 amendment to information resources strategic plan
dated January 1, 1997; discussion of the proposed protocol for the
supervision of state chartered credit unions in an interstate branching
environment; discussion of the criteria and character of credit union
field of membership; discussion of HB 1 appropriating money for the
support of the judicial, executive and Legislative branches of State
Government (Appropriations Act). To conduct: an executive session
to review credit unions and problem cases; to consult with legal
counsel regarding contemplated legal action, and existing litigation
and administrative actions; and to discuss personnel matters.
Persons with disabilities may request reasonable accommodations
such as interpreters, alternative formats, or assistance with physical
accessibility. Request for special accommodations must be made 72
hours prior to the designated time set for the meeting by contacting
Carol Shaner at (512) 837–9236.
Contact: Carol P. Shaner, 914 East Anderson Lane, Austin, Texas
78752–1699, (512) 837–9236.
Filed: July 8, 1997, 11:36 p.m.
TRD-9708818
Texas Department of Criminal Justice
Wednesday, July 16, 1997, 10:00 a.m.
Red Lion Hotel, 2525 West Loop South
Houston
Correctional Managed Health Care Advisory Council
AGENDA:
A. Call to Order
B. Approval of Minutes, March 14, 1997, CMHCAC Meeting
C. FY 98–99 CMHC Contract
D. FY 98–99 Funding Allocations
E. Automation — Inmate Medical Records
F. Legislative Update
G. Discussion, date/location next CMHCAC meeting
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 3, 1997, 8:58 a.m.
TRD-9708643
♦ ♦ ♦
Wednesday, July 16, 1997, 1:30 p.m.
Institutional Division, Central Unit, One Circle Drive
Sugarland
Programs and Services Division Committee Tours
AGENDA:
I. Sex Offender Treatment Program Phase IV Aftercare
. Overview of Phase IV
b. Observation of Maintenance Group
c. Presentation by Parole Division on Sex Offender Aftercare
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 8, 1997, 3:24 p.m.
TRD-9708846
♦ ♦ ♦
Wednesday, July 16, 1997, 1:30 p.m.
Institutional Division, Jester II, Route 2
Richmond
Programs and Services Division Committee Tours
AGENDA:
I. “Inner-Chanage,” Faith-Based Pre-Release Program
a. Program Overview
b. Tour Program Facility
c. Observation of Inner-Change Group Meeting
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Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 8, 1997, 3:24 p.m.
TRD-9708845
♦ ♦ ♦
Thursday, July 17, 1997, 8:00 a.m.




I. Call to Order
II. Approval of November 14, 1996, TDCJ Faclilities Committee
Meeting Minutes
III. Recommendation for Board or Committee Approval
a. Presentation on Estelle High Security Project
b. Approval of Change Order to Increase Authorization to Settle
Claims on Stiles 2,250 Bed Facility (Manhatten/Lucia)
c. Approval of Change Order to Increase Authorization to Settle
Claims on Robertson 2,250 Bed Facility (MKK/Northstar)
d. Proposed Amendment to Boarad Policy 10.05–Delegation of
Authority for Facility Construction and Maintenance Projects
IV. Items Furnished to the Committee for Information
a. Update of Active Construction Claims
V. Other Discussion Items
VI. Public Testimony
VII. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate arrange-
ments can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:51 a.m.
TRD-9708878
♦ ♦ ♦
Thursday, July 17, 1997, 9:00 a.m.
The Red Lion Hotel, Grand Ballroo, A&B, 2525 West Loop South
Houston
Audit and Finance Committee
AGENDA:
I. Call to Order
II. FY 1998 Operating Budget
III. FY 1998 Education and Recreation Budget
IV. Update on Purhcasing
V. Update on Annual Audit Plan
VI. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:51 a.m.
TRD-9708879
♦ ♦ ♦
Thursday, July 17, 1997, 11:00 a.m.




I. Call to Order
II. Victim Impact Statement
III. Legal Authority for Victim Services
IV. Progress Report on Victim Services’ Activities
V. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:52 a.m.
TRD-9708880
♦ ♦ ♦
Thursday, July 17, 1997, 12:00 p.m.





A. Discussion with attorneys concerning the Moore v. TDCJ case.
(Closed in accordance with Section 551.071 Government Code.)
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
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deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:51 a.m.
TRD-9708875
♦ ♦ ♦
Thursday, July 17, 1997, 1:00 p.m.




I. Call to order
II. Youthful Offender Program
a. Presentation of Staff
b. Status of Program Development
c. Statistical Report
d. Overview of Curriculum
e. Overview of Youthful Offender Study
III. Volunteerism
a. Discussion of Modified Procedures
b. Report on Volunteer Intakes and Unit Assignment
c. Statistical Report
d. Overview of Curriculum
e. Overview of Youthful Offender Study
III. Volunteerism
a. Discussion of Modified Procedures
b. Report on Volunteer Intakes and Unit Assignment
IV. Re-Integration of Offenders Program
a. Inmate Employability Video
V. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:52 a.m.
TRD-9708881
♦ ♦ ♦
Thursday, July 17, 1997, 3:00 p.m.
The Red Lion Hotel, Grand Ballroom A&B, 2525 West Loop South
Houston
Community Justice Assistance, Parole and State Jail Divisions
Committee
AGENDA:
I. Call to order
II. Community Justice Assistance Division
a. Activities Update
III. Parole Division Briefing
IV. State Jail Division Briefing
V. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:52 a.m.
TRD-9708882
♦ ♦ ♦
Thursday, July 17, 1997, 4:00 p.m.




I. Call to order
II. Correctional Managed Health Care Agreement, FY ’98–’99
III. Adjourn
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:52 a.m.
TRD-9708883
♦ ♦ ♦
Thursday, July 17, 1997, 4:30 p.m.
The Red Lion Hotel, Grand Ballroom A&B, 2525 West Loop South
Houston
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1. Minutes of the May 15, 1997 Meeting
2. Multiple Employment Requests
3. Consultant Contracts for Special Education Services for 1997–
1998
4. Appraisers for 1997–1998
5. Bi-Monthly Investment Report
6. Revision of Appraisal Policy
B. Discussion and Action Items
1. Depository Contract for 1998–1999 Biennium
2. Renewal of Superintendent’s Contract for 1997–1998
3. WSD Budget and Salary Schedules
Public Comment
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:51 a.m.
TRD-9708876
♦ ♦ ♦
Thursday, July 17, 1997, 5:00 p.m.
The Red Lion Hotel, Baby Grand Salon, 2525 West Loop South
Houston
Texas Board of Criminal Justice
AGENDA:
I. Executive Session
A. Discussion with attorneys concerning: Falgoust v. TDCJ; McClain
v. TDCJ; Moore v. TDCJ; Payne v. TDCJ; Prejean v. TDCJ; Ruiz
v. Scott; and Terrell v. TDCJ cases. (Closed in accordance with
Section 551.071, Government Code.)
B. Discussion of matters made confidential under State Bar Disci-
plinary Rules of Professional Conduct. (Closed in accordance with
Section 551.071, Government Code.)
C. Discussion of personnel matters. (Closed in accordance with
Section 551.071, Government Code.)
Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.
Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475-3250.
Filed: July 9, 1997, 9:51 a.m.
TRD-9708877
♦ ♦ ♦
State Board of Dental Examiners
Thursday, July 17, 1997, 2:00 p.m.




I. Call to order
II. Roll call
Discussion and a vote may be called for on all items under the
following headings.
III. Review and approval of past minutes
IV. Texas Dental Peer Assistance Program
V. Rules
Discuss and consider proposing new rule 101., persons with Criminal
Backgrounds; new rule 107.400, deletion of past disciplinary actions
from licensing computer database; new rule 109.109, advertising non-
ADA specialties. Discuss status of developing “informed consent”
rule; developing a rule prohibiting auxiliaries from using a dental
laser intraorally to whiten teeth; allowing “on-call” dentists to
prescribe for another dentist’s patients. Discuss status of mobile/
portable dental units; Discuss guidelines for fines for violations of
the DPA and SBDE rules.
VI. Discuss guidelines for behavior management referenced in manual
of American Academy of Pediatric Dentistry
VII. Discuss Management Corporations that contract with providers
of dental services
VIII. Discuss interaction with Texas Department of Health, Texas
health and Human Services Commission, and National Heritage
Insurance Corporation
IX. Discuss Transfer of Patient Records
X. Discuss Practitioner’s wording on Business Cards and in News-
paper Advertisements
XI. Discuss Reporting Requirements Pursuant to the Health Insurance




Contact: Mei Ling Clendennen, 333 Guadalupe, Tower 3, Suite 800,
Austin, Texas 78701, (512) 463–6400.
Filed: July 7, 1997, 4:57 p.m.
TRD-9708792
Thursday, July 17, 1997, 3:00 p.m.
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I. Call to order
II. Roll call
III. Review and approval of past minutes
IV. Review Dental Applications for Licensure by Credentials and
Make Recommendations to the Board for Approval or Denial of Said
Applications.
V. Review Dental Hygiene Applications for Licensure by Credentials





Contact: Mei Ling Clendennen, 333 Guadalupe, Tower 3, Suite 800,
Austin, Texas 78701, (512) 463–6400.
Filed: July 7, 1997, 4:57 p.m.
TRD-9708791
Thursday, July 17, 1997, 4:00 p.m.




I. Call to order
II. Roll call
III. Review and approval of past minutes
IV. Discuss and consider continuing education exemption issues
V. Discuss and consider defining the statement. “Technical and Sci-
entific as related to clinical care” pursuant to Rule 104.1, requirements
VI. Discuss and consider acceptability of internet courses as part of
continuing education requirements
VII. Discuss and consider allowing practice management courses and




Contact: Mei Ling Clendennen, 333 Guadalupe, Tower 3, Suite 800,
Austin, Texas 78701, (512) 463–6400.
Filed: July 8, 1997, 10:46 a.m.
TRD-9708813
Friday, July 18, 1997, 7:30 a.m.





I. Call to order
II. Roll call
III. Review and approval of past minutes
IV. Discuss, review, and consider the presentation and recommended
changes to the nitrous oxide monitoring examination
V. Discuss, review, and consider the presentation and recommended
changes to the radiology examination
VI. Announcements
VII. Adjourn
Contact: Mei Ling Clendennen, 333 Guadalupe, Tower 3, Suite 800,
Austin, Texas 78701, (512) 463–6400.
Filed: July 8, 1997, 9:59 a.m.
TRD-9708812
Friday-Saturday, July 18–19, 1997, 8:00 a.m.





I. Call to order
II. Roll call
Discussion and a vote may be called for on all items under these
headings
III. Review and approval of past minutes
IV. Rules
discuss and consider final adoption of rule 107.102; discuss consider
and vote on publication for comment rules 115.4, 101.8, 107.400,
109.109, 102.1, 114.2 115.1, 109.172, 109.173, 109.174, 109.175.
V. Appearance Before the Board
Ward, Britton, Houston, Peer Assistance, Amigos Intemacionales,
Mobey
VI. Licensing and Examination
Discuss, consider and vote on sedation-anesthesia application permits;
applications for licensure by credentials for dentists and dental
hygienists; Examination, Continuing Education, Dental Hygiene
Advisory, DISC, and quarterly reports.
VII. Enforcement
Discuss, consider and vote on settlement conference orders; Enforce-
ment report
VIII. Administration
Discuss, consider and vote on budget review statement; transfer of
peer assistance fees; report on agency’s appropriations, 1998–1999;
Executive Director’s salary increase; LBB report
IX. President’s Report
X. Executive Director’s Report
XI. General Counsel’s Report
XII. Public Comments
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XIII. Announcements
XIV. Adjourn
Contact: Mei Ling Clendennen, 333 Guadalupe, Tower 3, Suite 800,
Austin, Texas 78701, (512) 463–6400.
Filed: July 7, 1997, 4:58 p.m.
TRD-9708793
State Employee Charitable Campaign
Thursday, July 16, 1997, Noon
1212 North Velasco, Suite 120
Angleton
Local Employee Committee Brazoria County
AGENDA:
1. Call to order
2. Review Minutes of April 16, 1997
3. Update on State Legislation
4. Discuss Local Campaign Plan
5. Set Campaign Kickoff Date
6. Preview Local Brochure
7. Next Meeting and Agenda Schedule
Contact: Esther Bernard, P.O. Box 1959, Angleton, Texas 77516–
1959, (409) 849–9402, (409) 48–0259.
Filed: July 7, 1997, 11:43 a.m.
TRD-9708761
Texas Ethics Commission
Friday, July 11, 1997, 9:30 a.m.
Capitol Extension, Room E1.010
Austin
AGENDA:
The commission will take roll call; hear comments by the commis-
sioners and the executive director, and communications from the pub-
lic; approve the minutes of the May 9, 1997, meeting; briefing, dis-
cussion, and possible action to waive certain fines assessed for late
filing of campaign finance reports, lobby reports, or personal financial
statements; discussion and possible action in response to the follow-
ing Advisory Opinion Request Number 407; adjourn.
Contact: Tom Harrison, Sam Houston Building, 10th Floor, 201 East
14th Street, Austin, Texas 78701, (512) 463-5800.
Filed: July 3, 1997, 2:55 p.m.
TRD-9708690
♦ ♦ ♦
Texas Commission on Fire Protection





I. Budget and Strategic Plan subcommittee meetings.
II. Executive Session under §551.071, Texas Government Code.
III. Open session for further discussion, possible action regarding
preceding agenda item.
IV. Presentations to Ricardo Saldana and Dayne Hill.
V. Report from the subcommittee; discussion and possible action on
recommendations.
VI. Discussion and possible action regarding Senate Bill 371 and
House Bill 1.
VII. Discussion and possible action regarding the International Fire
Service Accreditation Conference annual meeting.
VIII. Discussion and possible action concerning the International Fire
Code Committee meeting and the Consolidated Fire Code.
IX. Discussion and possible action regarding possible final adoption
of 37 TAC Chapter 505.
X. Matters referred from the Fire Protection Personnel Advisory
Committee.
XI. Matters referred from the Volunteer Fire Fighter Advisory
Committee.
XII. Discussion, possible action resulting from reports by Commis-
sion representative to the Firemen’s Training School Advisory Board,
the Texas A&M University system regarding other fire protection
training provided by Texas A&M.
XIII. New matters from the public not included in preceding agenda
items which may be discussed in future meetings.
XIV. Discussion and possible action on future meeting dates.
Contact: Carol Menchu, 12675 North Research, Austin, Texas 78759,
(512) 918-7184.
Filed: July 3, 1997, 2:54 p.m.
TRD-9708689
♦ ♦ ♦





I. Budget and Strategic Plan subcommittee meetings.
II. Executive Session under §551.071, Texas Government Code.
III. Open session for further discussion, possible action regarding
preceding agenda item.
IV. Presentations to Ricardo Saldana and Dayne Hill.
V. Report from the subcommittee; discussion and possible action on
recommendations.
VI. Discussion and possible action regarding Senate Bill 371 and
House Bill 1.
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VII. Discussion and possible action regarding the International Fire
Service Accreditation Conference annual meeting.
VIII. Discussion and possible action concerning the International Fire
Code Committee meeting and the Consolidated Fire Code.
IX. Discussion and possible action regarding possible final adoption
of 37 TAC Chapter 505.
X. Matters referred from the Fire Protection Personnel Advisory
Committee.
XI. Matters referred from the Volunteer Fire Fighter Advisory
Committee.
XII. Discussion, possible action resulting from reports by Commis-
sion representative to the Firemen’s Training School Advisory Board,
the Texas A&M University system regarding other fire protection
training provided by Texas A&M.
XIII. Discussion, possible action action regarding appointment of
representative to Firemen’s Training School Advisory Council.
XIV. New matters from the public not included in preceding agenda
items which may be discussed in future meetings.
XV. Discussion and possible action on future meeting dates.
XVI. Executive Session under Section 551.074, Texas Government
Code.
Contact: Carol Menchu, 12675 North Research, Austin, Texas 78759,
(512) 918-7184.
Filed: July 3, 1997, 2:54 p.m.
TRD-9708890
♦ ♦ ♦
Texas Food and Fibers Commission
Wednesday, July 30, 1997, 10:00 a.m.




Telephone conference Call. Unable to get a quorum of the governing
body at one location. Meeting will be tape recorded and be audible
by speaker phone. Commissioners to review and approve Research
and Development project proposals and funding for FY 1998 and FY
1999. Also review and approve Administration budget for FY 1998
and FY 1999.
Contact: Jean L. VandeLune, 17360 Coit Road, Dallas, Texas, (972)
231–0852.
Filed: July 7, 1997, 9:28 a.m.
TRD-9708732
General Land Office
Tuesday, July 15, 1997, 10:00 a.m.





Approval of previous board meeting minutes; pooling applications:
Wildcat Field, Matagorda Co.; Gem-Hemphill (Douglas Lo) and
Alpar (Tonkawa Combined), Hemphill Co.; Southwest Hartburg Field
Area, Orange Co.; consideration of nominations, terms, conditions
and procedures for the October 7, 1997 oil, gas and other minerals
lease sale; excess acreage application Colorado/Lavaca Co.; direct
land sale, tax foreclosre, Bexar Co.; Coastal public lands-commercial
easement applications, Sabine Pass, Jefferson Co.; Live Oak Bayou,
Matagorda Co.; commercial easement renewal applications, Neches
River, Jefferson Co. and Trinity Bay, Chambers Co.; consideration
of boundary agreement, San Patricio Co.; consideration of waiver
of surface access to a site in Nueces Co.; easement application,
Caney Creek, Matagorda Co.; structure (cabin) permit renewals,
amendments, terminations, requests, and request/rebuilding; Laguna
Madre, Kenedy Co.; Laguna Madre, Kleberg Co.; Laguna Madre,
Cameron Co.; Executive Session and Open Session-consideration and
approval request for proposals for the Paseo Del Este Project, El Paso
Co.; Executive Session and Open Session-consideration and approval
to purchase approximately 92 acres, Dallas/Tarrant Co.; Executive
Session and Open Session- consideration and approval to purchase
approximately 2,500 acres, Harris Co.; Executive Session and Open
Session: consideration and approval to purchase 3 improved sites in
Dallas/Denton/Harris Counties; Executive Session and Open Session-
Royalty Settlement with Mobil Oil Corporation, High Island Block
14–L, Jefferson Co.; Executive Session-pending or contemplated
litigation.
Contact: Linda K. Fisher, 1700 North Congress Avenue, Room 836,
Austin, Texas 78701, (512) 463–5016.
Filed: July 7, 1997, 4:58 p.m.
TRD-9708797
Texas Department of Health
Friday, July 11, 1997, 9:30 a.m.





The committee will discuss and possibly act on: review agenda; ap-
proval of May 16, 1997, minutes; advisory committee member up-
dates; Medical Radiologic Technology Program update; legislative
update; fundraising update; Texas Health Care Information Council;
customized print bid material update; public comments and announce-
ments; develop next agenda; evaluation; and will schedule next two
meetings.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458-7627 or TDD at (512) 458-7708 at least two days prior
to the meeting.
Contact: Rhonda Lane, 1100 West 49th Street, Austin, Texas 78756,
(512) 458-7111, extension 2088.
Filed: July 2, 1997, 4:57 p.m.
TRD-9708639
♦ ♦ ♦
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Friday, July 25, 1997, 10:00 a.m.
Texas Animal Health Commission, 2105 Kramer Lane (corner of
Krameer and Metric)
Austin
HIV/AIDS Interagency Coordinating Council
AGENDA:
The council will introduce new council members and facilitator and
discuss and possibly act on: approval of minutes from the May
2, 1997, meeting; vision statement developed during last meeting;
continue discussion of development of a mission statement; finalize
mission statement; update from council members about 1996 annual
report; plans for 1997 annual report; frequency of meetings; and set
date for next meeting.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least two days prior
to the meeting.
Contact: Linda Moore, 1100 West 49th Street, Austin, Texas 78756,
(512) 490–2505.
Filed: July 7, 1997, 12:26 p.m.
TRD-9708769
Texas Health Care Information Council
Tuesday, July 15, 1997, 8:30 a.m.




The Texas Health Care Information Council Hospital Discharge
Data Committee will convene in open session, deliberate, and
possibly take formal action on the following items: proposed hospital
discharge data rule (22 TexReg 1560-February 11, 1997); status
of efforts to define "rural providers" (Chapter 108.0025, Health
and Safety Code); additional rules (race/etnicity; unique patient
identifier; definition of "rural provider" at Health and Safety Code,
§108.0025(2)); progress report on design of information system and
data warehouse; pending contract with Texas Health Information
Network and recommendation to Council; and, public comments.
Contact: Jim Loyd, 4900 North Lamar Boulevard, OOL-3407, Austin,
Texas 78751, (512) 424-6490, fax (512) 424-6491.
Filed: July 2, 1997, 3:15 p.m.
TRD-9708619
♦ ♦ ♦
Texas Higher Education Coordinating Board
Wednesday, July 16, 1997, 3:30 p.m.
Chevy Chase Office Complex, Building 1, Room 1.102, 7700 Chevy
Chase Drive
Austin
Administration and Financial Planning Committee
AGENDA:
Briefing on agenda items to be considered on Thursday, July 17,
1997 as follows: Report on higher education appropriations provided
to institutions of higher education by the 75th Texas Legislature;
Report on the funding formula used by the 75th Legislature to make
appropriations for public universities; Consideration of the procedure
for allocating funds trusteed to the Coordinating Board for successful
remediation efforts; Consideration of authorizing the continuation
of active advisory committee which will expire on August 31,
1997, unless continued by the Board; Consideration of amendment
of Coordinating Board budget for FY 1997; Consideration of
Coordinating Board budget for FY 1998; Consideration of report on
financial advisor regarding uninsured loans in the Hinson-Hazlewood
College Student Loan Program; and Consideration of authorizing
bond counsel, financial advisor, and staff to proceed with all
necessary steps to issue up to $75 million in student loan bonds at
the October 1997 meeting of the Board.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, (512) 483–6101.
Filed: July 7, 1997, 9:49 a.m.
TRD-9708742
Thursday, July 17, 1997, 1:00 p.m.





Consideration of recommendation to the Coordinating Board regard-
ing appointment of a new Commissioner of Higher Education.
Contact: Kenneth H. Ashworth, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, (512) 483-6101.




Thursday, July 24, 1997, 8:30 a.m.
Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Room #1028A, (10th Floor)
Austin
Texas Antiquities Advisory Board
AGENDA:
Approval of minutes from May 29, 1997, Antiquities Advisory Board
(AAB) Meeting. There are four sites for Designation of State
Archeological Landmarks: a) 41WM731, Brushy Creek MUD, City
of Round Rock, Williamson County; b) 41TV860, Scofield Farms
Survey, City of Austin, Travis County; c) 41LM27, Hanna Springs,
City of Lampasas, Lampasas County; and d) 41MG60, Mad Island
Marsh Preserve Texas Parks and Wildlife Site, Matagorda County.
There will be a discussion on the Lamar Bridge in Travis County,
Texas. There will be an update on the LaSalle Shipwreck project.
Listen to any public comments and any staff reports. Adjournment
of meeting.
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Contact: Lillie Thompson, P.O. Box 12276, Austin, Texas 78711,
(512) 463-1858.
Filed: July 8, 1997, 1:16 p.m.
TRD-9708819
♦ ♦ ♦
Texas HMO Solvency Surveillance Committee
Friday, July 18, 1997, 9:00 a.m.
333 Guadalupe Street, Room 1264, Tower I
Austin
AGENDA:
1. Call to order
2. Approval of May 16, 1997 Minutes
3. Staff Report
4. Review of Overall HMO Industry
5. Executive Session Consultation with Attorney Regarding Contem-
plated Litigation, Texas Government code §551.071
6. Reconvene in Open Session (To Discuss Any Further Business)
7. Adjourn
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113-2A,
Austin, Texas 78701, (512) 463-6328.
Filed: July 3, 1997, 8:15 a.m.
TRD-9708642
♦ ♦ ♦
Texas Department of Insurance
Friday, July 11, 1997, 9:30 a.m.
William P. Hobby Building, 333 Guadalupe, Room 100
Austin
AGENDA
The Commissioner of Insurance during a public hearing held on
Tuesday, July 8, 1997 under Docket Number 2294, continued the
same to Friday, July 11, 1997 at 9:30 a.m., in Room 100 of the
William P. Hobby, Jr. State Office Building, 333 Guadalupe Street
in Austin, Texas. The Commissioner of Insurance will resume the
hearing and expects to make his decision on July 11, in the matter
of proposed amendments to Part One Section 1.A.13, and Part Two
Section 1.E.and F. of the Texas Retrospective Rating Plan Manual to
establish the method for calculating the Residual Market Premium.
Notice of the hearing date was published in the July 8, 1997 issue of
the Texas Register 22 TexReg 6479.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113-2A,
Austin, Texas 78701, (512) 463-6328.
Filed: July 8, 1997, 2:44 p.m.
TRD-9708837
♦ ♦ ♦
Monday, July 21, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Docket Number 454–97–0598.E: Hearing on the Appeal Request
by Employers Insurance of Wausau from a decision of the Texas
Workers’ Compensation Insurance Facility alleging underpayment of
servicing fee.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: July 7, 1997, 9:30 a.m.
TRD-9708739
Tuesday, July 22, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
454–97–1107.C: To consider whether disciplinary action should be
taken against Reginald D. Jackson, Pinehurst, Texas, who holds a
Group I Legal Reserve Life Insurance Agent’s License and Local
Recording Agent’s License issued by the Texas Department of
Insurance.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: July 7, 1997, 9:30 a.m.
TRD-9708738
Tuesday, July 22, 1997, 9:00 a.m.
Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100
Austin
AGENDA:
Docket Number 454–97–1130.E: Hearing on the Appeal Request
by Children’s Medical Center from two interrelated actions of the
Texas Medical Liability Insurance Association Joint Underwriting
Association.
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: July 7, 1997, 9:30 a.m.
TRD-9708737
Board of Law Examiners
Thursday, July 17, 1997, 9:30 a.m.




The hearings panel will hold public hearing and conduct deliberations;
including the consideration of proposed agreed orders, on the
character and fitness of the following applicants, declarants and/or
probationary: John O’Neil; Robin Beebe; James Dockery; Scott
Harlihy; Kristine Arlitt; Frederick McGuire; (character and fitness
deliberations may be conducted in executive session, pursuant to
<*>82.003(a), Texas Government Code.)
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Contact: Rachael Martin, P.O. Box 13486, Austin, Texas 78711–3486,
(512) 463–1621.
Filed: July 7, 1997, 2:42 p.m.
TRD-9708774
Thursday, July 17, 1997, 3:30 p.m.
Suite 500, Tom C. Clark, 205 West 14th Street
Austin
Ad Hoc Committee to Plan New Board Member Orientation/Retreat
AGENDA:
The committee will decide on the proposed time, place, and content of
an orientation retreat to train newly appointed members to the Board
as to their duties and responsibilities, which will be communicated
to and acted on by the Board of Law Examiners
Contact: Rachael Martin, P.O. Box 13486, Austin, Texas 78711-3486,
(512) 463-1621.
Filed: July 8, 1997, 9:11 a.m.
TRD-9708807
♦ ♦ ♦
Boards for Lease of State-owned lands
Monday, July 14, 1997, 10:00 a.m.
Bowmer, Courtney, Burleson, Normand and Moore, First National
Bank Building, 18 South Main, Sixth Floor
Temple
Board for Lease of Texas Parks and Wildlife Department
AGENDA:
Approval of previous board meeting minutes; pooling application, La
Grulla (Yegua 7100) Field, Starr Co.; consideration of nominations,
terms and conditions for a special oil and gas lease sale; consideration
of nominations, terms and conditions for the October 7, 1997 oil, gas
and other minerals lease sale; easement applications, Lower Neches
Wildlife Management Area, Orange Co.; Financial Report.
Contact: Linda K. Fisher, Stephen F. Austin Building, 1700 North Con-
gress, Room 836, Austin, Texas 78701, (512) 463-5016.
Filed: July 3, 1997, 3:29 p.m.
TRD-9708701
♦ ♦ ♦
Monday, July 15, 1997, 2:00 p.m.
Trinity Plaza II, 745 East Mulberry, Suite 310
San Antonio
Board for Lease of Texas Department of Criminal Justice
AGENDA:
Approval of previous board meeting minutes; consideration of
nominations, terms and conditions for a special oil and gas lease sale;
consideration of nominations, terms and conditions for the October
7, 1997 oil, gas and other minerals lease sale.
Contact: Linda K. Fisher, Stephen F. Austin Building, 1700 North Con-
gress, Room 836, Austin, Texas 78701, (512) 463-5016.
Filed: July 3, 1997, 3:29 p.m.
TRD-9708702
♦ ♦ ♦
Texas Department of Licensing and Regualtion
Tuesday, July 15, 1997, 1:30 p.m.
E. O. Thompson Building, 920 Colorado, Fourth Floor Conference
Room
Austin
Architectural Barriers Advisory Committee
AGENDA:
I. Call to order
II. Introduction of new members
III. Record of attendance
IV. Approval of minutes
V. Staff reports
A. TDLR Architectural Barriers Organizational Chart
B. Department of Justice Certification
C. Amended Committee Procedures
D. House Bill Sponsored by Representative Maxey








B. Program Review Subcommittee
C. Standards Subcommittee
D. Texas Department of Transportation Proposal Subcommittee
E. Texas Department of Parks and Wildlife Proposal Subcommittee
F. Enforcement Subcommittee
VIII. New Business
IX. Schedule Next meeting
X. Adjournment
Persons who plan to attend this meeting and require ADA assistance
are requested to contact Caroline Jackson at (512) 463–7348 two
working days prior to the meeting so that appropriate arrangements
can be made.
Contact: Rick Baudoin, 920 Colorado, Austin, Texas 78711, (512)
463–3519.
Filed: July 7, 1997, 9:29 a.m.
TRD-9708733
Thursday, July 17, 1997, 9:00 a.m.
OPEN MEETINGS July 15, 1997 22 TexReg 6671




According to the complete agenda, the Department will reopen
an Administrative Hearing to consider the possible assessment of
administrative penalties and inspection fees against the Respondent,
Coy’s Cleaners, for failing to submit payment to obtain certificates
of opeartion for the Respondent’s boiler (two counts) in violation of
Texas Health and Safety Code Annotated (the Code) <*>755021 and
16 Texas Administrative Code (TAC) <*>65.20(c)(1)(C), pursuant to
the Code and Texas Revised Civil Statutes Annotated, Article 9100;
Texas Government Code, Chapter 2001 (APA); 16 TAC Chapter 65.
Contact: Paula Hamje, 920 Colorado, E. O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: July 7, 1997, 3:36 p.m.
TRD-9708782
Tuesday, July 15, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, First Floor, Room 108
Enforcement Division, Air Conditioning
Austin
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administra-
tive penalties against the Respondent, Raul Saucedo, for performing
air conditioning and/or refrigeration contracting without a license in
violation of Texas Civil Statutes, Article 8861 (the Act) §3B (Ver-
non 1993) and for failing to provide proper installation, service and
mechanical integrity to the consumer, a violation of the Act §5(a)
(Vernon 1993), pursuant to the Act and Texas Civil Statutes, Arti-
cle 9100, the Texas Government Code, Chapter 2001 (APA), and 16
Texas Administrative Code, Chapters 60 and 75.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, (512)
463-3192.
Filed: July 2, 1997, 4:43 p.m.
TRD-9708630
♦ ♦ ♦
Wednesday, July 16, 1997, 9:00 a.m.
920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420
Enforcement Division, Air Conditioning
Austin
AGENDA:
According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administrative
penalties against the Respondent, Mac Word, for failing to provide
proper installation, service and mechanical integrity in violation of
Texas Civil Statutes, Article 8861 (the Act) §5(a) (Vernon 1993),
pursuant to the Act and Texas Civil Statutes, Article 9100, the Texas
Government Code, Chapter 2001 (APA), and 16 Texas Administra-
tive Code, Chapters 60 and 75.
Contact: Paula Hamje, 920 Colorado, Austin, Texas 78701, (512)
463-3192.
Filed: July 2, 1997, 4:44 p.m.
TRD-9708631
♦ ♦ ♦
Texas Life, Accident, Health and Hospital Ser-
vice Insurance Guaranty Association
Tuesday, July 15, 1997, 8:30 a.m.




Consideration and possible action on: 1) Executive Session: a)
review of employment contract for the Executive Director of the
Association and b) review annual compensation for other officers of
the Association; 3) Matters discussed in Executive Session; and 4)
Next meeting date.
Contact: C. S. LaShelle, 301 Congress Avenue, #500, Austin, Texas
78701, (512) 476–5101.
Filed: July 7, 1997, 11:46 a.m.
TRD-9708765
Tuesday, July 15, 1997, 9:00 a.m.




Consideration and possible action on: 1) Approval of minutes; 2)
Guaranty Association activities; 3) Executive Session; 4) Matters
discussed in Executive Session; 5) Impaired/Insolvent member insur-
ers; 6) Report from Audit and Assessment Committees; 7) Financial
matters; 8) Office lease; 9) Policy and Procedures Manual changes;
and 10) Next meeting date.
Contact: C. S. LaShelle, 301 Congress Avenue, #500, Austin, Texas
78701, (512) 476–5101.
Filed: July 7, 1997, 11:45 a.m.
TRD-9708764
Texas Lottery Commission
Friday, July 11, 1997, 9:00 a.m.
611 East Sixth Street, Grant Building, Commission Auditorium
Austin
AGENDA:
According to the agenda summary, the Texas Lottery Commission
will call the meeting to order; approval of the minutes of the June
9, 1997 Commission meeting; discussion and possible action on
the appointment, employment and duties of a Bingo Operations
Director; consideration of and possible action, including initiating
rulemaking, on a retailer incentive program; status report, possible
discussion, and possible action on the procurement of audit services
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to audit the lottery operator; status report, possible discussion, and
possible action on the Request for Proposals for the lottery operator
and/or services provided by the lottery operator; status report,
possible discussion, and possible action, including implementation,
on legislation; Commission may meet in Executive Session; return
to open session for further deliberation and possible action on any
matter discussed in Executive Session; consideration and possible
action on a Motion for Rehearing in Docket Numbers 362-96-1773.B
and 362-97-0037.B; St. Francis Academy; report by the Executive
Director and possible discussion and/or action; and adjournment.
For ADA assistance, call Michelle Guerrero at (512) 344-5113 at
least two days prior to meeting.
Contact: Michelle Guerrero, P.O. Box 16630, Austin, Texas 78761-
6630, (512) 344-5113.
Filed: July 3, 1997, 3:34 p.m.
TRD-9708708
♦ ♦ ♦
Texas State Board of Medical Examiners
Thursday, July 3, 1997, 4:00 p.m.





1. Call to order
2. Roll call
3. Consideration of the application for temporary suspension of the
license of Dennis M. Shaughnessy, M.D., License F-7913.
4. Adjourn
Executive session under the authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495b, §2.07(b)
and §2.09(o), Texas Revised Civil Statutes, to consult with counsel
regarding pending or contemplated litigation.
Reason for Emergency: Information has been received by the agency
and requires prompt consideration.
Contact: Pat Wood, P.O. 2018, Austin, Texas 78768-2018, (512) 305-
7016.
Filed: July 2, 1997, 1:58 p.m.
TRD-9708614
♦ ♦ ♦
Thursday, July 17, 1997, 12:30 p.m.
333 Guadalupe, Tower 3, Suite 610
Austin
AGENDA
Probation Appearance, 12:30 p.m.-Raul Rivera, MD, El Paso, Texas
Probation Appearance, 1:00 p.m.-Castilla Adolphus Darby, Jr., MD,
Dallas Texas
Probation Appearance, 1:00 p.m.-Febe Linda Panal ORO, MD,
Denison, Texas
Probation Appearance, 1:00 p.m.-Leon Joseph Swift, DO, Grand
Prairie, Texas
Termination Request, 1:45 p.m.-Doyle Fairchild Gallman, Jr., DO,
Hurst, Texas
Executive session under authority of the Open Meetings Act,
§551.071 of the Government Code, and Article 4495b, §2.07(b)
and §2.09(o), Texas Revised Civil Statutes, regarding pending or
contemplated litigation.
Contact: Pat Wood, P.O. Box 2018, Austin, Texas 78768-2018, (512)
305-7016, fax (512) 305-7008
Filed: July 8, 1997, 3:25 p.m.
TRD-9708847
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Thursday, July 10, 1997, 1:30 p.m.
Room 201S, Building E., 12100 Park 35 Circle
Austin
AGENDA:
This meeting is a work session for discussion between Commissioners
and staff. No public testimony or comment will be accepted except
by invitation of the Commission.
Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753,
(512) 239-3317.
Filed: July 2, 1997, 2:19 p.m.
TRD-9708617
♦ ♦ ♦
Friday, July 11, 1997, 2:00 p.m.
San Antonio Alternative Housing Corporation
San Antonio
AGENDA:
TNRCC will conduct an informal public meeting regarding the appli-
cation of Lago Vista Apartments, Ltd., for proposed Permit Number
CP-62003 to authorize the construction of five multifamily, multi-
story structures (Lago vista Village Apartments) over a municipal
solid waste landfill. The proposed apartment complex is to be located
on a 3.813-acre tract situated along the west bank of Lake Elmendorf
(Apache Creek), inside the city limits of San Antonio, Bexar County,
Texas.
Contact: Charles Stavley or Ann Scudday, P.O. Box 13087, Mail
Code 176, Austin, Texas 78701, (512) 239-6688 or (512) 239-4756.
Filed: July 3, 1997, 3:29 p.m.
TRD-9708703
♦ ♦ ♦
Thursday, July 17, 1997, 1:30 p.m.
2930 Avenue Q
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Lubbock
Weather Modification Advisory Committee
AGENDA:
The committee will review minutes from the April 24, 1997 meeting,
hear staff reports on Status of Permitted Rain-Enhancement Projects
in 1997 from the West Texas Weather Modification Association, the
South Texas Weather Modification Association, the High Plaings Un-
derground Water Conservation District, and the Colorado River Mu-
nicipal Water District; update on status of Weather Modification Per-
mit Application (for hail suppression) from Powell Plant Farms, Inc.;
discuss outcome of Legislative Action in funding rain-enhancement
operaitons in Texas; review and make recommendation on Applica-
tion for Weather Modification License and Permit (Domaine Cordier
USA Inc.); review and make recommendation on Applications for
renewal of five weather modification licenses for Fiscal Year 1998;
discuss other business and next meeting location.
Contact: George W. Bomar, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 239-0770.
Filed: July 3, 1997, 2:56 p.m.
TRD-9708692
♦ ♦ ♦
Friday, July 25, 1997, 10:00 a.m.




The Texas Natural Resource Conservation Commission has referred
the enforcement case on Billy T. Davis to the State Office of
Administrative Hearings (SOAH). SOAH has scheduled a public
hearing on the assessment of administrative penalties and requiring
certain actions of Billy T. Davis, SOAH Docket Number 582-97-
1218.
Contact: Pablo Carrasquillo, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 475-3445.
Filed: July 3, 1997, 3:30 p.m.
TRD-9708704
♦ ♦ ♦
Monday, July 28, 1997, 9:00 a.m.




The Texas Natural Resource Conservation Commission has referred
the enforcement case on Waltir Fay Co., doing business as Acme
Gravel Company to the State Office of Administrative Hearings
(SOAH). SOAH has scheduled a public hearing on the assessment
of administrative penalties and requiring certain actions of Waltir
Fay Co., doing business as Acme Gravel Company, SOAH Docket
Number 582-97-1217.
Contact: Pablo Carrasquillo, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 475-3445.
Filed: July 3, 1997, 3:31 p.m.
TRD-9708705
♦ ♦ ♦
Tuesday, August 5, 1997, 1:30 p.m.
Texas Tech Law School-Courtroom, 1802 Hartford
Lubbock
AGENDA:
For a hearing berfore an administrative law judge of the State Office
of Administrative Hearings on an application by O’Hair Shutters,
Inc. for issuanc eof a proposed air permit (Permit Number 32202) to
authorize construction and operation of a trench burner. The business
to be conducted at the facility is the manufacturing of decorative
window coverings (i.e., shutters) and activities necessary for such
activity such as millwork, cut up, assembly, etc. The trench burner
will be located at 1401 North Loop 289 in the City of Lubbock,
Lubbock County, Texas. This matter has been assigned SOAH
Docket Number 582-96-2077.
Contact: Pablo Carrasqullo, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 475-3445.
Filed: July 3, 1997, 4:16 p.m.
TRD-9708713
♦ ♦ ♦
Tuesday, August 5, 1997, 4:00 p.m.
Imperial 20, 16800 Imperial Valley Dr., Suite 220
Houston
AGENDA:
TNRCC will conduct an informal public meeting regarding the
application of Sanifill of Texas, Inc., Proposed Registration Number
MSW40118, to construct and operate a Type V-TS municipal solid
waste transfer station. The proposed site contains about 5.9 acres
of land and, if approved, will receive approximately 2,500 tons of
municipal solid waste per day. The proposed facility will be located
at 18784 Hardy Road, about 0.78 mile west of the corporate boundary
of the City of Houston and about 0.58 mile west of the intersection
of Hardy Road and the site access road, in Harris County, Texas.
Contact: Charles Stavley, P.O. Box 13087, Mail Code 176, Austin,
Texas 78701, (512) 239-6688 or (512) 239-4756.
Filed: July 8, 1997, 11:30 a.m.
TRD-9708817
♦ ♦ ♦
Board of Nurse Examiners
Thursday, July 24, 1997, 10:00 a.m.
333 Guadalupe Street, Suite 3-460
Austin














Contact: Cheryl K. Rosipal, Box 430, Austin, Texas 78767, (512) 305-
6816.
Filed: July 3, 1997, 3:28 p.m.
TRD-9708700
♦ ♦ ♦
Texas Board of Private Investigators and Private
Security Agencies
Wednesday, July 16, 1997, 8:00 a.m.






II. Review of staff recommendation and board action on new licenses,
suspension orders, reinstatement orders, revocations, denials, repri-
mands, summary suspensions, summary denials, requests for waivers,
other proposals for decision, requests for rehearings, reconsiderations
and related issues.
III. Executive session to consider, review, discuss, and evaluate the
applications received for the executive director position pursuant to
<*>551.074, Texas Government Code.
IV. Return to open session for further consideration, review, discus-
sion, evaluation or action on the applications received for the exec-
utive director position pursuant to <*>551.047, Texas Government
Code.
It should be noted that a lunch break will be taken at an appropriate
time.
Contact: Clema D. Sanders, 111 East 17th Street, Austin, Texas
78205, (512) 463–5545.
Filed: July 7, 1997, 4:58 p.m.
TRD-9708794
Texas Board of Licensure for Professional Med-
ical Physicists
Wednesday, July 16, 1997, 10:30 a.m.





The committee will discuss and possibly act on: orientation of new
committee member; 22 Texas Administrative Code (TAC), §601.8
concerning the 16 upper division semester hour credits in physics
related courses; 22 TAC, §601.6 concerning application number
5086; 22 TAC, §601.8 concerning licensure by examination with
regard to application numbers 5011, 5022, and 5023; and other
business not requiring action.
To request an accommodation under the ADA, please contact
Suzzanna Currier, ADA Coordinator in the Office of Civil Rights
at (512) 458-7627 or TDD at (512) 458-7708 at least two days prior
to the meeting.
Contact: Jeanette Hilsabeck, 1100 West 49th Street, Austin, Texas
78756, (512) 834-6655.
Filed: July 2, 1997, 4:57 p.m.
TRD-9708638
♦ ♦ ♦
Texas State Board of Examiners of Psychologists
Wednesday, July 23, 1997, 8:00 a.m.
333 Guadalupe, Suite 2-400A
Austin
AGENDA:
Disciplinary Review Panel #2 of the Board will meet to consider
and possibly act upon a Motion to Reconsider the Agreed Order in
the Matter of Robert Morrissey, Ph.D., and to discuss, consider and
vote on recommendations for disposition of various complaints. The
Committee will also go into Executive Session to take confidential
interviews concerning pending complaints pursuant to §551.084,
Texas Government Code, Texas Civil Statutes, 1996, as well as
Executive Session to seek legal advice pursuant to §551.071, Texas
Government Code, Texas Civil Statutes, 1996.
Contact: Sherry L. Lee, 333 Guadalupe, Suite 2-450, Austin, Texas
78701, (512) 305-7700.
Filed: July 3, 1997, 4:15 p.m.
TRD-9708712
♦ ♦ ♦
Thursday—Friday, July 24–25, 1997, 8:30 a.m.
333 Guadalupe, Suite 2-400A
Austin
AGENDA:
The board will meet to consider public comments, minutes of the
last meeting; the licensed specialist in school psychology; legal mat-
ters; planning for future meetings; a report from the board liaison to
the Psychological Associate Advisory Committee, as well as a report
from a representative of the Psychological Associate Advisory Com-
mittee; and reports from the chair of the Board, the executive direc-
tor and the following committees: Legislative-Ad Hoc, applications,
budget, complaint and enforcement, continuing education, evalua-
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tion, information technology, newsletter, oral examination, personnel,
policies and procedures, public information. reciprocity, rules, and
written examinations. The board will consider board orders for ap-
proval; dismissals of allegations for ratification; application appeals;
and proposed and adopted rules. The board will hold an executive
session to seek legal advice, an executive session to discuss person-
nel and an executive session to discuss exam questions. The board
will hold an election of officers for fiscal year 1998.
Contact: Sherry L. Lee, 333 Guadalupe, Suite 2-450, Austin, Texas
78701, (512) 305-7700.
Filed: July 9, 1997, 7:58 a.m.
TRD-9708862
♦ ♦ ♦
Texas Public Finance Authority
Wednesday, July 16, 1997, 10:30 a.m.
William P. Clements Building, 300 West 15th Street, Committee




1. Call to order
2. Approval of minutes of June 18, 1997, Board Meeting
3. Select winning bid and consider resolution authorizing the issuance
of $40.9 million Texas Public Finance Authority Building Revenue
Bonds, Series 1997, the executive of documents in connection
therewith, and other related actions to effect the sale and delivery
of the bonds, and resolve related matters.
4. Status Report on Liquidity Agreements for the Commercial Paper
programs.




Persons with disaibities, who have special communication or other
needs, who are planning to attend the meeting should contact Jeanine
Barron or Marce Watkins at (512) 463-5544. Requests should be
made as far in advance as possible. If you need any additional
information contact Jeanine Barron, (512) 463-5544, 300 West 15th
Street, Suite 411, Austin, Texas 78701.
Contact: Kimberly K. Edwards, 300 West 15th Street, Austin, Texas
78701, (512) 463-5544.
Filed: July 8, 1997, 11:30 a.m.
TRD-9708816
♦ ♦ ♦
Public Utility Commission of Texas
Monday, July 14, 1997, 10:00 a.m.
1701 North Congress Avenue
Austin
Office of Policy Development
AGENDA:
A prehearing conference is scheduled for the above date and time in
Docket Number 17552:
Petition of Access Network Services, Inc. for compulstory arbitration
of unresolved issue involving Southwestern Bell Telephone Com-
pany’s resale of shared tenant services.
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78711, (512) 936–7308.
Filed: July 7, 1997, 4:58 p.m.
TRD-9708796
Monday, July 14, 1997, 1:30 p.m.
1701 North Congress Avenue
Austin
Office of Policy Development
AGENDA:
A prehearing conference is scheduled for the above date and time in
Docket Number 17512:
Petition of Fast Connections, Inc for compulsory arbitration to
establish interconnection/resale agreement with GTE Southwest Inc.
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78711, (512) 936–7308.
Filed: July 7, 1997, 4:58 p.m.
TRD-9708795
Wednesday, July 16, 1997, 9:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
There will be an Open Meeting for discussion, consideration, and
possible action regarding: Docket Numbers 15195, 17250, 14965,
16995, 17525, 16439, and 15080; Project Number 15013, Reliability
Reporting Form, Service Quality for Electric Utiities; Project Number
17555, survey questions and request for comments to evaluate the
implementation and operation of the deregulated wholesale market in
Texas; modification to PUC’s CCN Form; wholesale electric market;
Docket Numbers 16189, 16196, 16226, 16290, 16455, 17065, 16226,
17579, 15367, 11950, 16658, 16744, 17107, 17349, 17025, 17026,
17315, 17316, 17317, 17426, 17435, 17459, 17043, 17047, 17048,
17049, 17050, 17051, 17052, 17096, 17097, 17098, 17099, 17100,
17101, 17102, 17103, 17053, 17082, 17105, 15076, 15083, 16821,
17252, 17331, 17377, 17400, 17401, 17407, 17408, 17409, and
17411; Project Number 17620, amendment to Substantive Rule
23.53, Implementation of Senate Bill 667; Project Number 17264,
amendment to Substantive Rule 23.98, relating to Abreviated Dialing
Code; Project Number 17265, amendment to Substantive Rule
23.54, relating to Pay Telephone Service to Implement Provisions of
FTA 96; Project Number 17508, publication of questions regarding
Standards for Contract Approval Under Section 103 of FTA 96;
Project Number 17531, Rulemaking concerning Schools, Libraries
and Educational Discounts Pursuant to FCC Universal Service Fund
order; Petition for Reconsideration of the FCC’s Order on Universal
Service; letter from Golden Harbor of Texas, Inc., addressed to
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Mr. Larry Cooper, Southwestern Bell Telephone company; activities
in local telephone markets; Project Number 17308, Fiscal Years
1997-1999 Rulemaking and Project Agenda (Quarterly Update);
funding for 1997-1998 Relay Texas Outreach and other amendments
to Sprint contract; customer service issues; implementation of
legislation enacted by the 75th Legislature; agency plans, priorities
and budgets for the coming biennium including OCP business plan;
Project assignments, correspondence, staff reports, audit, agency
administrative procedures, budget, fiscal matters and personnel
policy; Adjournment for closed session to consider litigation and
personnel matters; Reconvene for discussion and decisions on matters
considered in closed session.
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 936-7308.
Filed: July 8, 1997, 4:01 p.m.
TRD-9708852
♦ ♦ ♦
Friday, July 18, 1997, 10:00 a.m.
1701 North Congress Avenue
Austin
AGENDA:
The Relay Texas Advisory Committee will meet at the above date
and time. At this meeting the Committee will welcome and make
opening remarks, hear minutes, PUC Report, Sprint Report, Other
Business, and Public Comment. 0709.052 (FTP-Internet)
Contact: Rhonda Dempsey, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 936-7308.




Thursday, July 10, 1997, 10:00 a.m.
1101 Camino La Costa, Room 235
Austin
AGENDA:
Call to order; roll call; consideration of and action on the following
rules: §;303.94, 305.42, 305.70, 309.60, 313.312, 315.102, 321.111,
321.112, 321.117, and 321.204; consideration of and action on the
following matters relating to racetracks: Request by Valley Racing
Association for extension of time to submit request for live race dates
for 1998; live race date allocation for 1998 for greyhound racetracks;
request by Retama Partners, Ltd., for approval of change in manage-
ment personnel; report on request for commission action regarding
receiving barns; general business matters: report on result of sunset
process and possible appointment of advisory committee(s) regarding
rulemaking; report on racetrack inspections; executive session pur-
suant to Texas Government Code §551.071(2) to meet with Assistant
Attorney General to seek legal advice regarding employment law and
personnel matters; Public session for consideration of and possible
action on the legal advice; executive session pursuant to Texas Gov-
ernment Code §551.074 to deliberate personnel matters: the appoint-
ment, employment, evaluation, reassignment, duties, discipline, or
dismissal of the executive secretary; public session for consideration
of and possible action on the appointment, employment, evaluation,
reassignment, duties, discipline, or dismissal of the executive secre-
ary; old and new business; adjourn.
Contact: Paula C. Flowerday, P.O. Box 12080, Austin, Texas 78711,
(512) 833-6699.
Filed: July 2, 1997, 4:16 p.m.
TRD-9708628
♦ ♦ ♦
Railroad Commission of Texas
Tuesday, July 15, 1997, 9:30 a.m.
1701 North Congress Avenue, First Floor Conference Room 1–111
Austin
AGENDA:
The Railroad Commission of Texas will discuss and may act on hiring
a facilitator for a Commission management retreat.
Contact: Lindil C. Fowler, Jr., P.O. Box 12967, Austin, Texas 78711–
2967, (512) 463–7033.
Filed: July 7, 1997, 2:51 p.m.
TRD-9708779
Railroad Commission of Texas
Tuesday, July 15, 1997, 9:30 a.m.
1701 North Congress Avenue, First Floor Conference Room 1-111
Austin
AGENDA:
The Railroad Commission of Texas will consider various applications
and other matters within the jurisdiction of the agency including oral
arguments. The Railroad Commission of Texas may consider the
procedural status of any contested case if 60 days or more have
elapsed from the date the hearing was closed or from the date the
transcript was received.
The Commission may meet in Executive Session on any items listed
above as authorized by the Open Meetings Act.
Contact: Lindil C. Fowler, Jr., P.O. Box 12967, Austin, Texas 78711-
2967, (512) 463-7033.
Filed: July 3, 1997, 3:32 p.m.
TRD-9708707
♦ ♦ ♦
Friday, July 25, 1997, 9:00 a.m.
1701 North Congress Avenue, First Floor Conference Room 1-111
Austin
AGENDA:
The Commission will hold its monthly statewide hearing on oil and
gas to determine the lawful market demand for oil and gas and to
consider and/or take action on matters listed on the agenda posted
with the Secretary of State’s Office.
Contact: Kathy Way, P.O. Box 12967, Austin, Texas 78711, (512)
463-6729.
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Filed: July 3, 1997, 3:31 p.m.
TRD-9708706
♦ ♦ ♦
Texas Real Estate Commission
Tuesday, July 15, 1997, 9:30 a.m.




Call to order; possible discussion and possible action involving
the appointment, employment, evaluation, reassignment, duties,
discipline, or dismissal of the administrator, and/or to hear complaints
or charges against the administrator; executive session to meet
with general counsel to seek legal advice regarding employment
law and personnel matters, pursuant to Texas Government Code,
§551.071; return to open session for further discussion and possible
action involving the legal advice; executive session to consider the
appointment, employment and duties of an acting administrator,
pursuant to Texas Government Code, §551.074; return to open
session for further discussion and possible action involving the
appointment, employment and duties of an acting administrator;
adjourn.
For ADA assistance, call Nancy Guevremont at (512) 465-3923 at
least two days prior to meeting.
Contact: Mark A. Moseley, P.O. Box 12188, Austin, Texas 78711-
2188, (512) 465-3900.
Filed: July 2, 1997, 10:01 a.m.
TRD-9708655
♦ ♦ ♦
Texas Savings and Loan Department
Friday, July 25, 1997, 9:00 a.m.




The purpose of this meeting (hearing) is to accumulate a record of
evidence in regard to the application of Life Savings Bank, SSB,
Austin, Travis County, Texas to change name to Liberty Bank, SSB,
from which record the Commission will determine whether to grant
or deny the application.
Contact: Teresa Scarborough, 2601 North Lamar Boulevard, Suite
201, Austin, Texas 78705, (512) 475-1350.




Wednesday, July 23, 1997, 9:45 a.m.




(1) Election of a Chairman. (2) Minutes of March 5, 1997, Board
Meeting. (3) Rules: (A) Published Rule Proposals relating to:
(1) creating new <*>105.20 and <*>105.21, concerning exceptions
to pleadings and prehearing scheduling orders in contested case
proceedings; (2) creating new <*>105.22 and <*>105.23, concerning
Board action or intervention in contested cases; (3) amending
<*>107.2; (4) amending <*>109.3; (5) amending <*>111.2; and
(6) repealing the following forms: 133.15, 133.17, 133.19, 133.20,
133.24, and 133.25; (B) New Rule Proposals relating to: (1)
amending <**>113.4, 113.11 and 113.12; (2) amending <*>114.4;
(3) amending <*>115.1 and <*>115.3; (4) repealing <**>124.1–
124.6; (5) amending <*>133.33; (6) creating new <*>139.18,
concerning dealers and investment advisers use of the Internet; and
(7) creating new <*>139.19, concerning an exemption for sales to
accredited investors. (4) Agency’s participation in pilot program
for state coordinated review of equity offerings. (5) Report on
the legislative session. (6) Board action on full-time employee
allocation under HB 1, 75th Legislature. (7) Designation of Board
member to oversee internal audit program. (8) Vote on the Deputy
Commissioner’s salary. (9) Discussion of use of the Internet in
securities offerings and presentation from the staff. (10) Report on
the Second Annual Texas Venture Capital Conference. (11) New
business items for future Board meetings. (12) Update on Agency
operations from Securities Commissioner and Senior Staff.
Contact: Denise Voight Crawford, 200 East 10th Street, Fifth Floor,
Austin, Texas 78701, (512) 305–8300.
Filed: July 7, 1997, 2:02 p.m.
TRD-9708772
Council on Sex Offender Treatment
Wednesday, July 16, 1997, 1:00 p.m.




I. Convene, Dr. Linda Reyes, Chair
II. Adoption of the Matters






Contact: Marla Swint, P.O. box 12546, Austin, Texas 78711-2546,
(512) 463-2323.
Filed: July 9, 1997, 7:57 a.m.
TRD-9708861
♦ ♦ ♦
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Wednesday, July 16, 1997, 2:00 p.m.
OMNI Southpark Hotel, 4140 Governor’s Row
Austin
Joint Meeting of the Council on Sex Offender Treatment and the
Interagency Advisory Comm.
AGENDA:
I. Convene, Collier M. Cole, Ph.D., Chairperson
II. Adoption of the Matters
III. Update on transfer to Texas Department of Health’s Professional
Licensing and Certification Division
IV. Clinical Issues Committee Report





Contact: Marla Swint, P.O. box 12546, Austin, Texas 78711-2546,
(512) 463-2323.
Filed: July 9, 1997, 7:57 a.m.
TRD-9708860
♦ ♦ ♦
Texas State Soil and Water Conservation Board
Wednesday, July 16, 1997, 8:00 a.m.
311 North Fifth Street, Hearings Room
Temple
AGENDA:
Minutes from May 28, 1997; District Director Appointments; Sec-
tion 319 Status Report; Senate Bill 503 Status Report; Allocation
of Senate Bill 503 Cost Share Funds; Total Maximum Daily Loads;
USDA North Bosque River Project; American Heritage River Initia-
tive; Corpus Christi Bay National Estuary Program; Gulf of Mex-
ico Program; Legislative Review; District Director Elections; USDA
Service Centers; USDA State Technical Committee; 1997 Annual
Statewide Meeting of Soil and Water Conservation District Directors;
Conservation Awards Program; Lone Star Land Steward Awards Pro-
gram; Southeast/South Central Regions NACD Meeting; Public In-
formation/Education Report; Human Resources Update; Reports from
Agencies and Guests; Expenditure Report for Ten Months Ending
June 30, 1997; Board Member Travel; Allocation of Fiscal Year 1997
Conservation Assistance Funds; Fiscal Year 1998 Operating Budget;
Allocation of Fiscal Year 1998 Technical Assistance Grant Funds; Al-
location of Fiscal Year 1998 Conservation Assistance Funds; Alloca-
tion of Fiscal Year 1998 Senate Bill 503 Cost Share Funds; Contracts
for Services of Soil and Water Conservation Districts; Report on El
Paso-Hudspeth Soil and Water Conservation District #205 Technical
Assistance Expenditures; Executive Session-Personnel Matters; Next
Regular Board Meeting-September 17, 1997.
Contact: Robert G. Buckley, P.O. Box 658, Temple, Texas 76503,
(817) 773–2250, Tex-An 820–1250
Filed: July 7, 1997, 11:45 a.m.
TRD-9708763
Teacher Retirement System of Texas
Thursday, July 10, 1997, Noon
1000 Red River, Room 514E
Austin
Board of Trustees Policy Committee
AGENDA:
1. Approval of Minutes of the May 22, 1997, Meeting
2. Consideration of Rule Changes
3. Consideration of Charters for Benefits Committee and Audit
Committee
4. Consideration of TRS Proxy Policy
5. Consideration of the TRS Code of Ethics for Consultants and
Agents
For ADA assistance, contact John R. Mercer (512) 397-6400 or
T.D.D. (512) 397-6444 or (800) 841-4497 at least two days prior
to the meeting.
Contact: John R. Mercer, 1000 Red River, Austin, Texas 78701-2698,
(512) 397-6400.
Filed: July 2, 1997, 4:16 p.m.
TRD-9708626
♦ ♦ ♦
Telecommunications Infrastructure Fund Board
Friday, July 11, 1997, 8:30 a.m.
1400 Congress Avenue, Capitol Extension, Room E2.030, State
Capitol
Austin
Finance and Audit Committee
AGENDA:
The Finance and Audit Committee of the Telecommunications
Infrastructure Fund Board will convene in open session to deliberate
and possibly take formal action on the following items:
I. Call Committee Meeting to Order Open Meeting/Quorum Call-
Chairman Roger Benavides
II. Minutes from Prior Meetings
III. Review Financial Report
IV. Discuss Agency Operations Budget
V. Future Agenda Items
VI. Adjourn Committee Meeting
Contact: Dawn Efaw, 1000 Red River, Suite E208, Austin, Texas
78701, (512) 469–3070.
Filed: July 3, 1997, 11:57 a.m.
TRD-9708674
Friday, July 11, 1997, 9:30 a.m.
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1400 Congress Avenue, Capitol Extension, Room E2.030, State
Capitol
Austin
Libraries and Telemedicine Committee
AGENDA:
The Libraries and Telemedicine Committee of the Telecommunica-
tions Infrastructure Fund Board will convene in open session to de-
liberate and possibly take formal action on the following items:
I. Call Committee Meeting to Order Open Meeting/Quorum Call-
Chairman John Collins
II. Minutes from Prior Meetings
III. Reports from Advisory Committees
A. Library Internet
B. TexShare Resolution
C. Telemedicine Strategic Planning Grant
D. Draft Future Grant Proposals for Planning Grants and Demonstra-
tion Grants
IV. Future Agenda Items
V. Adjourn Committee Meeting
Contact: Dawn Efaw, 1000 Red River, Suite E208, Austin, Texas
78701, (512) 469–3070.
Filed: July 11, 1997, 9:30 a.m.
TRD-9708675
Friday, July 11, 1997, 10:30 a.m.




The Telecommunications Infrastructure Fund Board will convene in
open session to deliberate and possibly take formal action on the
following items:
I. Call to Order Open Meeting/Quorum Call-Chairman Bill Mitchell
II. Consideration and Formal Action of Internet Access Grants
III. Minutes from Prior Meetings
IV. Executive Director’s Report
V. Financial Report
VI. Consideration and Possible Adoption of the Master Plan
VII. Resolution for Evaluators
VIII. Future Agenda Items
IX. Executive Session pursuant to Government Code <*>551.071 for
Personnel Matters Regarding a Performance Review for the Executive
Director
X. Adjourn Open Meeting
Contact: Dawn Efaw, 1000 Red River, Suite E208, Austin, Texas
78701, (512) 469–3070.
Filed: July 3, 1997, 11:57 a.m.
TRD-9708676
Texas Southern University
Friday, July 11, 1997, 11:30 a.m.




Meeting to consider: Ratification of appointments of instructional
personnel, academic personnel changes. Executive Session.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004,
(713) 529–8911.
Filed: July 2, 1997, 4:57 p.m.
TRD-9708637
Friday, July 11, 1997, 11:00 a.m. (Rescheduled from 8:30
a.m.)




Meeting to consider: Minuets; Report of the President; Report from
committees; Executive Session.
Contact: Janet Lightfoot, 3100 Cleburne, Houston, Texas 77004,
(713) 529–8911.
Filed: July 2, 1997, 4:57 p.m.
TRD-9708636
Texas State Technical College System
Wednesday, July 16, 1997, 10:30 a.m.
2015 South IH 35, Room 2022, Comptroller of Public Accounts, Staff
Development Division Building
Austin
Policy committee for Fiscal Affairs
AGENDA:
Discuss and Review TSTC’s Proposed Budget for 1998; Possibly
take action to Recommend to Full Board that budget be Adopted.
Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (254) 867–4890.
Filed: July 7, 1997, 11:47 a.m.
TRD-9708766
University of Houston
Monday, July 14, 1997, 2:00 p.m.
SURII Building, Room 201, University of Houston, 4800 Calhoun
Boulevard
Houston
Institutional Animal Care and Use Committee
AGENDA:
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To discuss and/or act upon the following:




Contact: Charles Raflo, 4800 Calhoun Boulevard, Houston, Texas
77204, (713) 743–9191.
Filed: July 2, 1997, 2:15 p.m.
TRD-9708618
Utilization Review Advisory Committee
Friday, July 25, 1997, 9:00 a.m.
William P. Hobby Building, 333 Guadalupe, Room 1264
Austin
AGENDA:
1. Call to order
2. Introduction of members and staff
3. Brief overview of Legislative Changes to URA Rules
4. Presentation of new rules
5. Dates of additional meetings
6. Adjourn
Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: July 7, 1997, 9:30 a.m.
TRD-9708736
Texas On-Site Wastewater Treatment Research
Council
Wednesday, July 16, 1997, 10:00 a.m.




This is a called meeting for the discussion and action on the selection
of a conference planner and the dates of the Council’s 1998 Annual
Conference.
Contact: Annette Maddern, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 239-5304.
Filed: July 2, 1997, 10:58 a.m.
TRD-9708604
♦ ♦ ♦
Texas Water Development Board
Wednesday, July 16, 1997, 3:00 p.m.





1. Consider approval of the minutes of the meeting of June 18, 1997.
2. Consider approving a $1,273,056 grant/loan to The City of
Harlingen (Cameron County) for the construction of wastewater
system improvements to serve the Arroyo Colorado Estates and
Bishop-Leal subdivisions (Economically Distressed Areas Program).
3. Consider approving a $10,300,000 grant (Economically Distressed
Areas Program), a $6,790,000 water loan (Water Supply Account)
and a $2,775,000 sewer loan (State Water Pollution Control Revolv-
ing Fund) to the City of Donna, Texas (Hidalgo County) for improve-
ments to the city’s waterworks and sewer system.
4. Briefing on present and future EDAP projects.
5. Report on the status of approved contracts.
6. May consider items on the agenda of the July 17, 1997 Board or
TWRFA meeting.
*Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.
Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas, 78711,
(512) 463-7847.
Filed: July 8, 1997, 1:34 p.m.
TRD-9708826
♦ ♦ ♦
Wednesday, July 16, 1997, 4:00 p.m.





1. Consider approval of the minutes of the meeting of May 14, 1997.
2. Briefing and discussion on current audit activities of the Internal
Auditor.
3. Briefing and discussion on external audit activities of the
Development Fund Audit Section.
4. May discuss items on the agenda of the July 17, 1997 Board or
TWRFA meeting.
*Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.
Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas, 78711,
(512) 463-7847.
Filed: July 8, 1997, 1:34 p.m.
TRD-9708825
♦ ♦ ♦
Texas Workers’ Compensation Commission
Thursday, July 10, 1997, 9:30 a.m.
4000 South IH35, Room 910–911, Southfield Building
Austin
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Public Meeting
AGENDA:
1. Call to order
2. Approval of minutes for the public meeting of June 12, 1997
3. Discussion and possible action on supplemental income benefits
executive summary presentation and discussion points
4. Discussion, and possible action on implementation of changes
enacted by the 75th Legislature which affect the Workers’ Compen-
sation System and/or the Texas Workers’ Compensation Commission
Including but not limited to HB 2133, HB 3279, SB 365, SB 694,
SB 445, HB 3137, HB 3161, HB 3197, and HB 3522
5. Discussion, and possible action on cancellation of current
appointments to the TWCC Medical Advisory Committee, on the
procedures and standards for the Medical Advisory Committee
(Including Possible Amendment(s)), and on the application and
appointment process for positions on the TWCC medical Advisory
Committee
6. Discussion and possible action on the report regarding the late
TWCC-69 project involving late submission of TWCC-69 Forms
(Report of Medical Evaluation)
7. Executive session
8. Action on matters considered in executive session.
9. General reports, discussion and possible action on issues relating
to commission activities
10. Confirmation of future public meeting dates
11. Adjournment
Contact: Todd K. Brown, 4000 South IH35, Austin, Texas 78704,
(512) 440–5690.
Filed: July 3, 1997, 3:12 p.m.
TRD-9708716
Texas Council on Workforce and Economic
Competitiveness
Wednesday, July 16, 1997, 10:00 a.m.
Texas Workforce Commission Offices, 1117 Trinity, Room 304–T
Austin
Apprenticeship and Training Advisory Committee
AGENDA:
Agenda: 10:00 a.m.-Call to order, welcome, announcements, public
comment, approval of minutes of June 12, 1997; 10:30 a.m.-
discussion-update on Texas Workforce Commission Apprenticeship
Training Program; Action item-recommendations of the changes
to the FY1998 administrative procedures for the distribution of
available funds for the apprenticeship training programs pertaining
to state general revenue funds administered by the Texas Workforce
Commission as authorized by the Texas Education Code, Chapter
133; 11:30 a.m.-closing comments; set time for future meetings;
Noon-Adjourn.
Contact: Val Blaschke, P.O. Box 2241, Austin, Texas 78768, (512)
936–8103.
Filed: July 2, 1997, 2:18 p.m.
TRD-9708616
Texas Youth Commission
Wednesday, July 16, 1997, 5:30 p.m.





I. Approval of Meeting Minutes of May 14, 1997












IV. Board Agenda Items
Other
Contact: Eleanor Bryant, 4900 North Lamar Boulevard, Austin, Texas,
(512) 424-6001.
Filed: July 8, 1997, 1:18 p.m.
TRD-9708822
♦ ♦ ♦
Wednesday, July 16, 1997, 5:30 p.m.
4900 North Lamar Boulevard, Second Floor, Executive Conference
Room
Austin
Board Committee on Charitable Trusts
AGENDA:
Approval of Minutes of the July 31, 1996 Subcommittee Meeting
(Action)
Status Report (Information)
Requested Amendment to FY 1997 Budget (Action)
Approval of FY 1998 Budget (Action)
A. Proposed Budget
B. Newborns of Texas Project (Wende Trust)
C. Parks and Wildlife Department Request for Funds (Parrie Haynes
Trust)
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Investment Strategy for FY 1998 (Action)
Contact: Eleanor Bryant, 4900 North Lamar Boulevard, Austin, Texas,
(512) 424-6001.
Filed: July 8, 1997, 1:17 p.m.
TRD-9708821
♦ ♦ ♦
Wednesday, July 16, 1997, 6:30 p.m.





Approval of Audit Report on TYC Special Education Compliance
(Action)
Approval of FY 1998 Internal Audit Work Plan (Action)
Status of Projets (Information)
Contact: Eleanor Bryant, 4900 North Lamar Boulevard, Austin, Texas,
(512) 424-6001.
Filed: July 8, 1997, 1:17 p.m.
TRD-9708820
♦ ♦ ♦
Wednesday, July 17, 1997, 8:30 a.m.




Appointment of Chair for Site Selection Committee (Action)
Approval of Construction Projects at Giddings State School, Corsi-
cana State Home, West Texas State School (Action)
Amendment of Interagency Cooperation Contract with TDCJ for
Construction Management Services for TYC Construction Projects
for FY 1994-1995 and FY 1996-1997 (Action)
Amendment of Interagency Cooperation Contract with TDCJ Con-
cerning the Design, Renovation, and Conversion of the TDCJ J.W.
Hamilton Facility in Bryan and the TXMHMR Facility at Vernon
(Action)
Parks and Wildlife Department Request for Parrie Haynes Trust
Funds (Action)
Approval of FY 1998 Trust Fund Budgets and Trust Fund Investment
Strategy (Action)
Approval of Audit Report on TYC Special Education Compliance
and FY 1998 Internal Audit Workplan (Action)
Approval of Board Responses to Executive Director’s Performance
Evaluation (Action
Contact: Eleanor Bryant, 4900 North Lamar Boulevard, Austin, Texas,
(512) 424-6001.




Meetings filed July 2, 1997
Aqua Water Supply Corporation, Board of Directors, met at 305
Eskew, Bastrop, July 7, 1997, at 7:30 p.m. Information may be
obtained from Carol Ducloux, 305 Eskew, Bastrop, (512) 303–3943.
TRD-9708612.
Bandera County Appraisal District, Appraisal Review Board, will
meet 1116 Main Street, Bandera, July 17, 1997, at 7:00 p.m..
Information may be obtained from P.H. Coates, IV, P.O. Box 1119,
Bandera, Texas 78003, (210) 796–3039. TRD-9708603.
Barton Springs/Edwards Aquifer, Conservation District, Board of
Directors-Executive Session, met at 1124–A Regal Row, Austin, July
10, 1997, at 6:00 p.m. Information may be obtained from Bill E.
Couch, 1124A Regal Row, Austin, Texas 78748, (512) 282–8441,
fax (512) 282–7016. TRD-9708609.
Barton Springs/Edwards Aquifer, Conservation District, Board of
Directors-Called Meeting and Public Hearing, met at 1124–A Regal
Row, Austin, July 10, 1997, at 6:30 p.m. Information may be
obtained from Bill E. Couch, 1124A Regal Row, Austin, Texas
78748, (512) 282–8441, fax (512) 282–7016. TRD-9708610.
Central Texas Council of Governments, K-Tuts Transportation Plan-
ning Policy Board, met at 902 East Central (classroom), Belton, July
8, 1997, at 9:00 a.m. Information may be obtained from Jim Reed,
P.O. Box 729, Belton, Texas 76513, (254) 933–7075, Ext. 203.
TRD-9708608.
Coryell County Appraisal District, Appraisal Review Board, met at
107 North Seventh Street, Gatesville, July 8, 1997, at 9:30 a.m.
Information may be obtained from Darrell Lisenbe, P.O. Box 142,
Gatesville, Texas 76528, (254) 865–6593. TRD-9708615.
Dallas Housing Authority, Dallas Housing Authority Board of
Commissioners, met at Melrose Hotel, 3015 Oaklawn Avenue,
Dallas, July 10, 1997, at 8:00 a.m. Information may be obtained
from Betsy Horn, 3939 North Hampton Road, Dallas, Texas 75212,
(214) 951–8302. TRD-9708633.
Deep East Texas Council of Governments, Regional Review Scoring
Meeting, met at 300 Shepherd Avenue, Lufkin, July 10, 1997, at 8:30
a.m. Information may be obtained from Walter G. Diggles, P.O. Box
1423, Lufkin, Texas 75901, (409) 384–5704. TRD-9708622.
Deep East Texas Local Workforce Development Board, Planning/
Budget Committee Educational Advisory Subcommittee, will meet
at 118 South First Street, Lufkin, July 17, 1997, at 10:00 a.m.
Information may be obtained from Charlene Meadows, P.O. Box
1423, Lufkin, Texas 75901, (409) 634–4432. TRD-9708621.
Denton Central Appraisal District, Appraisal Review Board, will meet
at 3911 Morse Street, Denton, July 16, 1997, at 9:00 a.m. Information
may be obtained from Connie Bradshaw, P.O. Box 2816, Denton,
Texas 76202–2816, (940) 566–0904. TRD-9708645.
81st and 218th Judicial District Community Supervision and Correc-
tions, met at Circle Drive, Atascosa County Courthouse, Jourdanton,
July 14, 1997, at 8:30 a.m. Information may be obtained from George
Garcia, 101 North Panna Maria Street, Karnes City, Texas 78118–
2997, (210) 780–3394. TRD-9708613.
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Kendall Appraisal District, Appraisal Review Board, will meet at 121
South Main Street, Boerne, July 16, 1997, at 9:00 a.m. Information
may be obtained from Leta Schlinke, P.O. Box 788, Boerne, Texas
78006, (210) 249–8012, fax (210) 249–3975. TRD-9708623.
Kendall Appraisal District, Appraisal Review Board, will meet at 121
South Main Street, Boerne, July 17, 1997, at 9:00 a.m. Information
may be obtained from Leta Schlinke, P.O. Box 788, Boerne, Texas
78006, (210) 249–8012, fax (210) 249–3975. TRD-9708624.
Kendall Appraisal District, Appraisal Review Board, will meet at 121
South Main Street, Boerne, July 18, 1997, at 9:00 a.m. Information
may be obtained from Leta Schlinke, P.O. Box 788, Boerne, Texas
78006, (210) 249–8012, fax (210) 249–3975. TRD-9708625.
Lavaca County Central Appraisal District, Appraisal Review Board,
will meet at 113 North Main Street, Hallettsville, July 17, 1997, at
9:00 a.m. Information may be obtained from Diane Munson, P.O.
Box 386, Hallettsville, Texas 77964, (512) 798–4396. TRD-9708627.
Meetings Filed July 3, 1997
Austin Transportation Study, Policy Advisory Committee, Capital
Metro Board Appointments Subcommittee, met at the Municipal An-
nex Building, 301 West Second Street, First Floor large Conference
Room, Austin, July 9, 1997, at 9:30 a.m. Information may be ob-
tained from Michael R. Aulick, 301 West Second Street, Austin,
Texas 78701, (512) 499–2275. TRD-9708678.
Austin-Travis County MHMR Center, Human Resources Board
Committee met at 1700 South Lamar, Building #1, Suite 102A,
Austin, July 9, 1997, at 4:30 p.m. Information may be obtained
from Sharon Taylor, 1430 Collier Street, Austin, Texas 78704, (512)
440–4031. TRD-9708665.
Bastrop Central Appraisal District, Appraisal Review Board, met at
1200 Cedar Street, Bastrop, July 8, 1997, at 8:30 a.m. Information
may be obtained from Dana Ripley, 1200 Cedar Street, Bastrop,
Texas 78602, (512) 303–3536. TRD-9708656.
Bastrop Central Appraisal District, Appraisal Review Board, met at
1200 Cedar Street, Bastrop, July 10, 1997, at 8:30 a.m. Information
may be obtained from Dana Ripley, 1200 Cedar Street, Bastrop,
Texas 78602, (512) 303–3536. TRD-9708657.
Bosque County Central Appraisal District, Appraisal Review Board,
met at 202 South Highway 6, Meridian, July 9 and 10, 1997, at 9:00
a.m. Information may be obtained from Janice Henry, P.O. Box 393,
Meridian, Texas 76665–0393, (817) 435–2304. TRD-9708652.
Brazos Valley Development Council, Executive Committee Meeting,
met at 1706 East 29th Street, Bryan, July 9, 1997, at 1:30 p.m.
Information may be obtained from Mary Stevens, P.O. Drawer 4128,
Bryan, Texas 77805–4128, (409) 775–4244. TRD-9708686.
Burnet County Appraisal District, Appraisal Review Board, will meet
at 223 South Pierce, Burnet, July 16, 1997 at 8:30 a.m.. Information
may be obatined from Barbara Ratliff, P.O. Drawer, E, Burnet, Texas
78611, (512) 756–8291. TRD-9708714.
Burnet County Appraisal District, Appraisal Review Board, will meet
at 223 South Pierce, Burnet, July 15, 1997, at 8:30 a.m. Information
may be obtained from Barbara Ratliff, P.O. Drawer, E, Burnet, Texas
78611, (512) 756–8291. TRD-9708715.
Cass County Appraisal District, Board of Directors, met at 502 North
Main Street, Linden, July 8, 1997, at 7:00 p.m. Information may be
obtained from Ann Lummus, 502 North Main Street, Linden, Texas
75563, (903) 756–7545. TRD-9708672.
Coleman County Water Supply Corporation, Board of Directors, met
at 214 Santa Anna Avenue, Coleman, July 9, 1997, at 1:30 p.m.
Information may be obtained from Davey Thweatt, 214 Santa Anna
Avenue, Coleman, Texas 76834, (915) 625–2133. TRD-9708688.
Coryell County Appraisal District, Appraisal Review Board, met at
107 North Seventh Street, Gatesville, July 9, 1997, at 9:30 a.m.
Information may be obtained from Darrell Lisenbe, P.O. Box 142,
Gatesville, Texas 76528, (254) 865–6593. TRD-9708693.
Eastland County Appraisal District, Board of Directors, will meet at
100 Main Street, Eastland, July 16, 1997, at 1:00 p.m. Information
may be obtained from Steve Thomas, P.O. Box 914, Eastland, Texas
76448, (254) 629–8597. TRD-9708677.
Education Service Center, Region One, ESC Board of Directors,
met at 1900 West Schunior, Edinburg, July 8, 1997, at 7:00 p.m.
Information may be obtained from Dr. Sylvia R. Hatton, 1900 West
Schunior, Edinburg, Texas 78539, (210) 383–5611. TRD-9708680.
El Oso Water Supply Corporation, Board of Directors, met at FM 99,
Karnes City, July 8, 1997, at 7:30 p.m. Information may be obtained
from Judith Zimmermann, P.O. Box 309, Karnes City, Texas 78118,
(210) 780–3539. TRD-9708681.
Garza Central Appraisal District, Board of Directors, met at 125 East
Main, Post, July 10, 1997, at 9:00 a.m. Information may be obtained
from Billie Y. Windham, P.O. Drawer F, Post, Texas 79356, (806)
495–3518. TRD-9708654.
Gonzales County Appraisal District, Appraisal Review Board, met
at 928 St. Paul Street, Gonzales, July 10, 1997, at 9:00 a.m.
Information may be obtained from Brenda Downey, 928 St. Paul
Street, Gonzales, Texas 78629, (210) 672–2879 or Fax (210) 672–
8345. TRD-9708644.
Gregg Appraisal District, Appraisal Review Board, met at 1333 East
Harrison Road, Longview, July 11, 1997, at 9:00 a.m. Information
may be obtained from Marvin F. Hahn, Jr. 1333 East Harrison Road,
(FM 1845) Longview, Texas 75604–5537, (903) 238–8823. TRD-
9708650.
Hale County Appraisal District, Appraisal Review Board, met at 302
West Eighth Street, Plainview, July 9 and 10, 1997, at 8:30 a.m.
Information may be obtained from Linda Jaynes, 302 West 8th Street,
Plainview, Texas 79072, (806) 293–4226. TRD-9708671.
Hays County Appraisal District, Board of Directors, met at 21001
North IH 35, Kyle, July 10, 1997, at 3:30 p.m. Information may
be obtained from Lynnell Sedlar, 21001 North IH 35, Kyle, Texas
78640, (512) 268–2522. TRD-9708682.
Hickory Underground Water Conservation District Number 1, Board
and Advisors, met at 2005 South Bridge, Brady, July 10, 1997, at
7:00 p.m. Information may be obtained from Stan Reinhard, P.O.
Box 1214, Brady, Texas 76825, (915) 597–2785. TRD-9708694.
Hunt County Appraisal District, Board of Directors, met at 4801
King Street, Greenville, July 10, 1997, at Noon. Information may
be obtained from Shirley Smith, P.O. Box 1339, Greenville, Texas
75403, (903) 454–3510. TRD-9708661.
Leon County Central Appraisal District, Appraisal Review Board,
met at 103 North Commerce, Corner Highway 7 and 75 Gresham
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Building, Centerville, July 10, 1997, at 9:00 a.m. Information may
be obtained from Jeff Beshears, P.O. Box 536, Centerville, Texas
75833–0536, (903) 536–2252. TRD-9708685.
Manville Water Supply Corporation, Regular Board, met at 108 North
Commerce Street, Coupland, July 3, 1997, at 7:00 p.m. Information
may be obtained from Tony Graf, 108 North Commerce Street,
Coupland, Texas 78615, (512) 272–4044. TRD-9708687.
Texas Municipal Power Agency (“TMPA”), Mission and Goals Com-
mittee, met at Gibbons Creek Steam Electric Station, Administration
Building, 2 1/2 miles north of Carlos, on FM-244, Carlos, July 10,
1997, at 9:00 a.m. Information may be obtained from Carl Sha-
hady, P.O. Box 7000, Bryan, Texas 77805, (409) 873–1131. TRD-
9708659.
Texas Municipal Power Agency (“TMPA”), Board of Directors, met
at Gibbons Creek Steam Electric Station, Administration Building,
2 1/2 miles north of Carlos, on FM-244, Carlos, July 10, 1997, at
10:00 a.m. Information may be obtained from Carl Shahady, P.O.
Box 7000, Bryan, Texas 77805, (409) 873–1131. TRD-9708660.
North Plains Ground Water Conservation District Number Two,
Special Board, met at 603 East First, Dumas, July 9, 1997, at 3:00
p.m. Information may be obtained from Richard S. Bowers, P.O.
Box 795, Dumas, Texas 79029–0795. TRD-9708649.
Rockwall County, Central Appraisal District, Appraisal Review
Board, met at 106 North San Jacinto, Rockwall, July 8, 1997, at 8:30
a.m. Information may be obtained from Ray E. Helm, 106 North San
Jacinto, Rockwall, Texas 75087, (972) 771–2034. TRD-9708697.
Rockwall County, Central Appraisal District, Board of Directors, met
at 106 North San Jacinto, Rockwall, July 8, 1997, at 7:30 p.m.
Information may be obtained from Ray E. Helm, 106 North San
Jacinto, Rockwall, Texas 75087, (972) 771–2034. TRD-9708699.
Rockwall County, Central Appraisal District, Appraisal Review
Board, met at 106 North San Jacinto, Rockwall, July 10, 1997, at
8:30 a.m. Information may be obtained from Ray E. Helm, 106
North San Jacinto, Rockwall, Texas 75087, (972) 771–2034. TRD-
9708698.
Stephens County Rural WSC, Called Board Meeting, met at 301 West
Elm, Breckenridge, July 7, 1997, at 7:00 p.m. Information may be
obtained from Mary Barton, P.O. Box 1621, Breckenridge, Texas
76424, (817) 559–6180. TRD-9708658.
Sulphur-Cypress SWCD #419, met at 1809 West Ferguson, Mt.
Pleasant, July 10, 1997, at 9:30 a.m. Information may be obtained
from Beverly Amerson, 1809 West Ferguson Road, Suite D, Mt.
Pleasant, Texas 75455, (903) 572–5411. TRD-9708641.
Swisher County Appraisal District, Appraisal Review Board, met at
130 North Armstrong, Tulia, July 11, 1997, at 10:00 a.m. Information
may be obtained from Rose Lee Powell, P.O. Box 8, Tulia, Texas
79088, (806) 995–4118. TRD-9708653.
Tyler County Appraisal District, Board of Directors, will meet at 806
West Bluff, Woodville, July 15, 1997, at 10:00 a.m. Information
may be obtained from Tyler Cad, P.O. Drawer 9, Woodville, Texas
75979, (409) 283–3736. TRD-9708647.
Tyler County Appraisal District, Board of Directors, will meet at 806
West Bluff, Woodville, July 15, 1997, at 10:30 a.m. Information
may be obtained from Tyler Cad, P.O. Drawer 9, Woodville, Texas
75979, (409) 283–3736. TRD-9708648.
Upper Rio Grande Private Industry Council, Upper Rio Grande
Private Industry Council Board, met at 5919 Brook Hollow, El Paso,
July 9, 1997, at 7:30 a.m. Information may be obtained from Norman
R. Haley, 5919 Brook Hollow, El Paso, Texas 79925, (915) 772–
5627, Ext. 406. TRD-9708679.
Upshur County Appraisal District, Board of Directors, met at 1711
Latch Road, Gilmer, July 8, 1997, at 10:00 a.m. Information may
be obtained from Louise Stracener, P.O. Box 280, Gilmer, Texas
75644–0280, (903) 843–3041. TRD-9708664.
Workforce Development Board of the Coastal Bend, OneStop Sys-
tems Committee and Former Governance Committee, met at Valero
Refining Company, 5900 Up River Road (Conference Room 2A),
Corpus Christi, July 9, 1997, at 3:00 p.m. Information may be ob-
tained from Shelley Franco, 1616 Martin Luther King Drive, Corpus
Christi, Texas 78401, (512) 889–5300, Ext. 107. TRD-9708709.
Meetings Filed July 7, 1997
Bexar-Medina-Atascosa Counties Water Control and Improvement
District 1, Board of Directors, met at 226 Highway 132, Natalia,
July 10, 1997, at 7:30 p.m. Information may be obtained from John
W. Ward, III, 226 Highway 132, Natalia, Texas 78059, (210) 665–
2132. TRD-9708799.
Bexar-Medina-Atascosa Counties Water Control and Improvement
District 1, Board of Directors, met at 226 Highway 132, Natalia,
July 10, 1997, at 7:30 p.m. Information may be obtained from John
W. Ward, III, 226 Highway 132, Natalia, Texas 78059, (210) 665–
2132. TRD-9708800.
Bluebonnet Trails Community MHMR Center, Board of Trustees,
met at First Lockhart Baptist Church, 315 West Prairie Lea, Lockhart,
July 10, 1997, at 4:00 p.m. Information may be obtained from Amy
Bodkins, 315 West Prairie Lea, Lockhart, Texas 78644, (512) 244–
8302. TRD-9708759.
Deep East Texas Council of Governments, Regional Review Com-
mittee, will meet at Lufkin City Hall, 300 Shepherd Avenue, Lufkin,
July 10, 1997, at 8:30 a.m. Information may be obtained from
Andy Phillips, 274 East Lamar Street, Jasper, Texas, (409) 384–
5704. TRD-9708731.
Deep East Texas Council of Governments, Board of Directors and
Grants Application Review Committee Meeting, will meet at 1002
Milam Street, Hemphill High School, Hemphill, July 24, 1997, at
Noon. Information may be obtained from Walter G. Diggles, 274
East Lamar Street, Jasper, Texas 75951, (409) 384–5704. TRD-
9708755.
Dewitt County Appraisal District, Board of Directors, will meet at
103 Bailey Street, Cuero, July 15, 1997, at 7:30 p.m. Information
may be obtained from Alice Rickman, P.O. Box 4, Cuero, Texas
77954, (512) 275–5753. TRD-9708762.
Erath County Appraisal District, Appraisal Review Board met at 1390
Harbin Drive, Stephenville, July 10, 1997, at 9:00 a.m. Information
may be obtained from Edna Vara, 1390 Harbin Drive, Stephenville,
Texas 76401, (254) 965–5434. TRD-9708760.
Gray County Appraisal District, Appraisal Review Board met at 815
North Sumner, Pampa, July 10–11, 1997, at 9:00 a.m. Information
may be obtained from Jennifer Read, P.O. Box 36, Pampa, Texas
79066–0836, (806) 665–0791. TRD-9708723
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Harris County Appraisal, Appraisal Review Board, met at 2800 North
Loop West, Eighth Floor, Houston, July 11, 1997, at 8:00 a.m.
Information may be obtained from Bob Gee, 2800 North Loop West,
Houston, Texas 77092, (713) 957–5222. TRD-9708730.
Henderson County Appraisal District, Appraisal Review Board, met
at 1751 Enterprise Street, Athens, July 10, 1997, at 8:30 a.m.
Information may be obtained from Lori Fetterman, 1751 Enterprise,
Athens, Texas 75751, (903) 675–9296. TRD-9708778.
Henderson County Appraisal District, Board of Directors, met at 1751
Enterprise Street, Athens, July 14, 1997, at 5:00 p.m. Information
may be obtained from Lori Fetterman, 1751 Enterprise, Athens, Texas
75751, (903) 675–9296. TRD-9708777.
Henderson County Appraisal District, Board of Directors, met at 1751
Enterprise Street, Athens, July 14, 1997, at 5:30 p.m. Information
may be obtained from Lori Fetterman, 1751 Enterprise, Athens, Texas
75751, (903) 675–9296. TRD-9708776.
Houston-Galveston Area Council, Projects Review Committee, will
meet at 3555 Timmons Lane, Conference Room A, Second Floor,
Houston, July 15, 1997, at 9:15 a.m. Information may be obtained
from Rowena Ballas, 3555 Timmons Lane, Suite 500, Houston, Texas
77027, (713) 627–3200. TRD-9708773.
Kempner Water Supply Corporation, Board of Directors, met at
Highway 190, Kempner Water Supply Corporation, Kempner, July
10, 1997, at 6:30 p.m. Information may be obtained from Donald
W. Guthrie, P.O. Box 103 Kempner, Texas 76539, (512) 932–3701.
TRD-9708722.
Martin County Appraisal District, Appraisal Review Board, met
at 308 North Saint Peter, Stanton, July 11, 1997, at 5:00 p.m.
Information may be obtained from Elaine Stanley, P.O. Box 1349,
Stanton, Texas 79782, (915) 756–2823. TRD-9708757.
Mills County Appraisal District, Board of Directors, will meet at
Mills County Courthouse, Jury Room, Fisher Street, Goldthwaite,
July 15, 1997, at 6:30 p.m. Information may be obtained from Bill
Presley, P.O. Box 565, Goldthwaite, Texas 76844, (915) 648–2253.
TRD-9708758.
Texas Panhandle Mental Health Authority, Board of Trustees,
TPMHA, met at 1501 South Polk Street, Second Floor, Amarillo,
July 10, 1997, at 10:00 a.m. Information may be obtained from
Shirley Hollis, P.O. Box 3250, Amarillo, Texas 79116–3250, (806)
349–5680 or fax (806) 337–1035. TRD-9708721.
Rusk County Appraisal District, Appraisal Review Board, met at 107
North Van Buren, Henderson, July 14, 1997, at 8:45 a.m. Information
may be obtained from Melvin R. Cooper, P.O. Box 7, Henderson,
Texas 75653–0007, (903) 657–3578. TRD-9708784.
Rusk County Appraisal District, Appraisal Review Board, will meet
at 107 North Van Buren, Henderson, July 15, 1997, at 8:45 a.m.
Information may be obtained from Melvin R. Cooper, P.O. Box 7,
Henderson, Texas 75653–0007, (903) 657–3578. TRD-9708785.
San Antonio River Authority, Board of Directors, will meet at 100
East Guenther Street, Boardroom, San Antonio, July 16, 1997, at 2:00
p.m. Information may be obtained from Fred N. Pfeiffer, P.O. Box
830027, San Antonio, Texas 78283–0027, (210) 227–1373. TRD-
9708724.
Tri County Special Utility District (SUD), Board of Directors, met
at Highway 7 East, Marlin, July 14, 1997, at 6:30 p.m. Information
may be obtained from Patsy Booher, P.O. Box 976, Marlin, Texas
76661, (817) 803–3553. TRD-9708780.
Meetings Filed July 8, 1997
Austin Transportation Study, Policy Advisory Committee, met at Joe
C. Thompson Conference Center, Room 2.102, 26th and Red River,
Austin, July 14, 1997, at 6:00 p.m. Information may be obtained
from Michael R. Aulick, 301 West 2nd Street, Austin, Texas 78701,
(512) 499–2275. TRD-9708834.
Brazos River Authority, Water Utilization Committee Board of
Directors, met at 4400 Cobbs Drive, Waco, July 14, 1997, at 9:00
a.m. Information may be obtained from Mike Bukala, P.O. Box 7555,
Waco, Texas 76714–7555, (254) 776–1441. TRD-9708801.
Brazos River Authority, Water Utilization Committee Board of
Directors, met at 4400 Cobbs Drive, Waco, July 14, 1997, at 9:00
a.m. (Revised Agenda). Information may be obtained from Mike
Bukala, P.O. Box 7555, Waco, Texas 76714–7555, (254) 776–1441.
TRD-9708836.
Brazos River Authority, Administration and Audit Committee Board
of Directors, will meet at 4400 Cobbs Drive, Waco, July 14–15,
1997, at 10:00 a.m. and 9:00 a.m. respectively. Information may be
obtained from Mike Bukala, P.O. Box 7555, Waco, Texas 76714–
7555, (254) 776–1441. TRD-9708803.
Brazos River Authority, Board of Directors, will meet at 4400
Cobbs Drive, Waco, July 14–15, 1997, at 11:00 a.m. and 9:00
a.m. respectively. Information may be obtained from Mike Bukala,
P.O. Box 7555, Waco, Texas 76714–7555, (254) 776–1441. TRD-
9708802.
Brown County Appraisal District, Board of Directors, met at 403
Fisk Avenue, Brownwood, July 14, 1997, at Noon. Information may
be obtained from Doran E. Lemke, 403 Fisk Avenue, Brownwood,
Texas 76801, (915) 643–5676. TRD-9708898.
Burnet County Appraisal District, Board of Directors, will meet
at 223 South Pierce Street, Burnet, July 17, 1997, at 6:00 p.m.
Information may be obtained from Barbara Ratliff, P.O. Drawer E,
Burnet, Texas 78611, (512) 756–8291. TRD-9708896.
Burnet County Appraisal District, Board of Directors, will meet
at 223 South Pierce Street, Burnet, July 17, 1997, at 6:30 p.m.
Information may be obtained from Barbara Ratliff, P.O. Drawer E,
Burnet, Texas 78611, (512) 756–8291. TRD-9708895.
Carson County Appraisal District, Appraisal Review Board, met at
102 Main Street, Panhandle, July 11, 1997, 8:30 a.m. Information
may be obtained from Donita Davis, Box 970, Panhandle, Texas
79068, (806) 537–3569. TRD-9708806.
Dallas Housing Authority, Dallas Housing Authority Board of
Commissioners, will meet at Dallas Housing Authority, Dale V.
Kesler Board Room, 3939 North Hampton, Dallas, July 17, 1997,
at 4:00 p.m. Information may be obtained from Mattyte Jones, 3939
North Hampton Road, Dallas, Texas 75212, (214) 951–8302. TRD-
9708865.
Falls County Appraisal District, Appraisal Review Board, will meet
at Int. of Highway 6 and 7, Falls County Courthouse, First Floor,
Marlin, July 18, 1997, at 9:00 a.m. Information may be obtained
from Joyce Collier, P.O. Box 430, Marlin, Texas 76661, (17) 883–
2543. TRD-9708851.
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Golden Crescent Private Industry Council, met at 2401 Houston
Highway, Victoria, July 9, 1997, at 6:30 p.m. Information may be
obtained from Sandy Heiermann, 2401 Houston Highway, Victoria,
Texas 77901, (512) 576–5872. TRD-9708828.
Hill County Community MHMR Center, Board of Trustees, will meet
at 1001 Junction Highway, Kerrville, July 15, 1997, at 10:00 a.m.
Information may be obtained from Janis Beck, 1901 Dutton Drive,
Suite D, San Marcos, Texas 78666, (512) 753–2279. TRD-9708857.
Jones County Appraisal District, Board of Directors, will meet
at 1137 East Court Plaza, Anson, July 17, 1997, at 8:30 a.m.
Information may be obtained from Susan Holloway, P.O. Box 348,
Anson, Texas 79501, (915) 823–2422. TRD-9708824.
Limestone County Appraisal District, Board of Directors, will meet
at 200 West State Street, Groesbeck, July 15, 1997, at 1:30 p.m.
Information may be obtained from Karen Wietzikoski, 200 West State
Street, Groesbeck, Texas 76642, (254) 720–3009. TRD-9708830.
Mills County Appraisal District, Appraisal Review Board, will meet
at Mills County Courthouse, Jury Room, Fisher Street, Goldthwaite,
July 16, 1997, at 9:00 a.m. Information may be obtained from Bill
Presley, P.O. Box 565, Goldthwaite, Texas 76844, (915) 648–2253.
TRD-9708805.
North Texas Regional Library System, Board of Directors, will
meet at 1111 Foch Street, Fort Worth, July 24, 1997, at 1:30 p.m.
Information may be obtained from Cynthia Brown, 1111 Foch Street,
Suite 100, Fort Worth, Texas 76107, (817) 335–6076. TRD-9708856.
Red Bluff Water Power Control District, Board of Directors, met
at 111 West Second Street, Pecos, July 14, 1997, at 1:00 p.m.
Information may be obtained from Jim Ed Miller, 111 West Second
Street, Pecos, Texas 79772, (915) 445–2037. TRD-9708827.
Upshur County Appraisal District, Appraisal Review Board, will meet
at Warren and Trinity Streets, Gilmer, July 17, 1997, at 9:00 a.m.
Information may be obtained from Louise Stracener, P.O. Box 280,
Gilmer, Texas 75644–0280, (903) 843–3041. TRD-9708848.
Meetings Filed July 9, 1997
Guadalupe-Blanco River Authority, Board of Directors, will meet at
GBRA Board Room, 933 East Court Street, Seguin, July 16, 1997,
at 10:00 a.m. Information may be obtained from W. E. West, Jr.,
933 East Court Street, Seguin, Texas 78155, (210) 379–5822. TRD-
9708867.
Hamilton County Appraisal District, Board, will meet at 119 East
Henry, Hamilton, July 15, 1997, at 7:00 a.m. Information may be ob-
tained from Doyle Roberts, 119 East Henry, Hamilton, Texas 76531,
(254) 386–8945. TRD-9708866.
Harris County Appraisal District, Board of Directors, will meet at
2800 North Loop West, Eighth Floor, Houston, July 16, 1997, at 9:30
a.m. Information may be obtained from Margie Hilliard, P.O. Box
920975, Houston, Texas 77292, (713) 957–5291. TRD-9708891.
Houston-Galveston Area Council, Board of Directors, will meet at
3555 Timmons Lane, Conference Room A, Second Floor, Houston,
July 15, 1997, at 10:00 a.m. Information may be obtained from
Mary Ward, P.O. Box 22777, Houston, Texas 77227, (713) 627–
3200. TRD-9708868.
Lometa Rural Water Supply Corporation, Board of Directors, met
at 506 West Main Street, Lometa, July 14, 1997, at 7:00 p.m.
Information may be obtained from Levi G. Cash, III, or Tina L.
Hodge, P.O. Box 158, Lometa, Texas 76853, (512) 752–3505. TRD-
9708863.
Wise County Appraisal District, Wise County Appraisal Review
Board, will meet at 206 South State, Decatur, July 17, 1997, at 8:30
a.m. Information may be obtained from Deidra Deaton, 206 South
State, Decatur, Texas 76234, (940) 627–3081. TRD-9708872.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in terest rate and applications to install remote
service units, and consultant proposal requests and awards.
To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of July 2, 1997, through July 8, 1997:
FEDERAL AGENCY ACTIONS:
Applicant: Gary Weeks; Location: North bank of Dickinson Bayou,
approximately one mile east of Highway 3, 5206 Park Avenue,
Dickinson, Galveston County, Texas; Project Number: 97-0188-F1;
Description of Proposed Action: The applicant proposes to construct
a walkway and boathouse on pilings over a tributary to Dickinson
Bayou. Total outside dimensions are approximately 30-feet by 33-
feet by 12-feet; Type of Application: U.S.C.O.E. permit application
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403),
and §404 of the Clean Water Act (33 U.S.C.A.§§125-1387).
Applicant: Freeport Sulphur Company; Location: Freeport Sulphur
Company ship loading dock and Slip A at the Galveston Bay
Terminal, Galveston County, Texas; Project Number: 97- 0189-
F1; Description of Proposed Action: The applicant proposes to
dredge approximately 34,000 cubic yards of spoil material from ship
loading and vessel layup area; Type of Application: U.S.C.O.E.
permit application #21013 under §10 of the Rivers and Harbors Act
of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act (33
U.S.C.A.§§125-1387).
Applicant: Texas Department of Transportation; Location: State
Highway 35 Relief Route, between the San Patricio/Aransas County
Line to F.M. 3036, from Aransas Pass to Rockport, in Aransas
County, Texas; Project Number: 97-0190-F1; Description of Pro-
posed Action: The applicant requests an extension of time to con-
struct the remaining two lanes of State Highway 35 Relief Route
from the San Patricio/Aransas County Line to F.M. 3036; Type of
Application: .S.C.O.E. permit application #19263(01) under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of
the Clean Water Act (33 U.S.C.A.§§125-1387).
Applicant: Texaco Exploration; Location: East Breaks, Block 208,
Lease OCS-G 17238, OCS Federal Offshore Waters, Gulf of Mexico;
Project Number: 97-0192-F1; Type of Application: Initial Plan of
Exploration, Title 30 CFR 250.33 (f) and (h).
Applicant: National Marine Fisheries Service; Location: South At-
lantic Ocean; Project Number: 97-0193-F1; Description of Proposed
Action: The applicant proposes to amend regulations governing the
Atlantic swordfish fishery to set a 187.5 metric tons dressed weight
for 1997 stock, and to implement management measures in the South
Atlantic consistent with those in the North Atlantic, including per-
mitting, logbook reporting, and observer programs, pursuant to the
Magnuson-Stevens Fishery Management Act (16 U.S.C. 1801 et seq.)
and the Atlantic Tunas Convention Act (ATCA) (16 U.S.C. 971 et
seq.).
Applicant: Port of Harlingen Authority; Location: Arroyo Colorado,
near Corps of Engineers Stations 135+685, and 133+945, Port of
Harlingen, Cameron County, Texas; Project Number: 97-0194-F1;
Description of Proposed Action: The applicant proposes to amend
its permit to include mechanical and/or hydraulic dredging and the
construction of dock facilities, with breasting structures at two new
work sites located within the Port’s facility. Approximately 30,000
cubic yards of material from the shoreline at "Work Site A", and
180,000 cubic yards of material from the shoreline at "Work Site B"
will be dredged. The applicant requests approval to maintain these
at authorized depths for ten years; Type of Application: U.S.C.O.E.
permit application #11632(04) under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act
(33 U.S.C.A.§§125-1387).
Applicant: Amerada Hess Corporation; Location: Between High
Island Blocks A-555 and A-557, across a safety fairway in the Gulf of
Mexico, Offshore, Texas; Project Number: 97-0195- F1; Description
of Proposed Action: The applicant proposes to take 30,945 feet, or
5.86 miles of existing 8-inch natural gas pipeline out of service and
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leave it in place. A portion of the pipeline, located at coordinates X
= 3,480,065 and Y = 94,742, in the safety fairway was damaged by
a ship’s anchor. Approximately 1,500 feet of this damaged pipeline
has already been removed, and the ends of the pipeline have been
capped and buried; Type of Application: .S.C.O.E. permit application
#19130(01) under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403).
Applicant: The Great Blue Corporation; Location: Galveston Bay,
on Lots 5 and 6, Block 80, approximately 1,000 feet south of Second
Street, on Todville Road, Harris County, Texas; Project Number: 97-
0196-F1; Description of Proposed Action: The applicant requests an
after-the- fact permit to retain approximately 110 cubic yards of fill
material placed into 3,000 square feet of Spartina alterniflora marsh
and intertidal, shallow water habitat of Galveston Bay. The fill was
placed within perimeters of existing riprap; Type of Application:
U.S.C.O.E. permit application #20991 under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water
Act (33 U.S.C.A.§§125-1387).
Applicant: Shell Western E & P, Inc.; Location: Galveston Bay,
in State Tracts 192, 234, 237 and 274, Galveston County, Texas;
Project Number: 97-0197-F1; Description of Proposed Action: The
applicant proposes to erect and maintain structures and appurtenances
to be used in the drilling of wells for the production of oil and/or
natural gas in State Tracts 192, 234, 237 and 274. The structures may
be constructed of steel or timber and will include derrick platforms,
production platforms, protective structures and foundations. Also
requested is authorization to install aids to navigation, moorings and
markers, drive test piling and conduct coring operations, dredge and
maintain channels, and to construct pipelines. Dredging may be
required at each well site and production platform to obtain a firm
foundation for the placement of gravel or rock pads. All dredged
material will be deposited on land above the mean high water; Type
of Application: U.S.C.O.E. permit application #21020 under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of
the Clean Water Act (33 U.S.C.A.§§125-1387).
Applicant: Ben Guynes; Location: Between Moses Lake and
Galveston Bay, on Skyline Drive, at the Tide Control Gate, in
Texas City, Galveston County, Texas; Project Number: 97- 0198-F1;
Description of Proposed Action: The applicant requests an extension
of time to construct a marina, channels for residential subdivisions,
and the performance of mitigation to compensate for the wetland
impacts resulting from the proposed work. Approximately 3.05 acres
of wetlands will be impacted during the excavation of the marina
entrance and the marina basin, as well as the construction of an
access road. To compensate for these impacts, approximately 7 acres
of wetland habitat will be created from adjacent upland property;
Type of Application: .S.C.O.E. permit application #13037(07) under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and
§404 of the Clean Water Act (33 U.S.C.A.§§125-1387).
Applicant: Shell Offshore, Inc.; Location: Galveston Anchorage
Area, Galveston Block 144, coordinates X = 3,426,620.00 and Y
= 548,100.00, Offshore, Texas; Project Number: 97- 0200-F1;
Description of Proposed Action: The applicant proposes to relocate a
platform approximately 2,000 feet; Type of Application: U.S.C.O.E.
permit application #20584(01) under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. 403).
Applicant: Clear Lake Forest Community Association; Location:
Mud Lake, at the end of Baronridge Drive, in the Clear Lake Forest
Subdivision, Harris County, Texas; Project Number: 97-0201-F3;
Description of Proposed Action: The applicant proposes to construct
a community pier, 70-feet by 6-feet, with a 30-foot by 10-foot T-head,
a d a 16-foot by 15-foot wooden jet ski ramp; Type of Application:
U.S.C.O.E. permit application #20973 under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 403).
Applicant: James Faust, Jr.; Location: On Clear Lake, Lot 14, Star
Point, near Plantation Drive, near Nassau Bay, Galveston County,
Texas; Project Number: 97-0202-F3; Description of Proposed
Action: The applicant proposes to construct a 1,326 square foot
covered boathouse with two stalls, and a 240 square foot deck; Type
of Application: U.S.C.O.E. permit application #21023 under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).
Applicant: Thomas J. Lykos; Location: Lot (1) of Sea Breeze on
"Eckert Bayou", Addition #1, Volume 254-A, at Page 86; Project
Number: 97-0203-F1; Description of Proposed Action: The applicant
proposes to construct a 6-foot by 40-foot wooden dock, a toe wall
at the shoreline of sacked dry concrete, and a retaining wall along
the uplands line. The area between the two walls will be filled with
approximately 150 cubic yards of sand and planted with spartina
grass. The upper retaining wall will be constructed with sacked dry
concrete or treated timber; Type of Application: U.S.C.O.E. permit
application under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A. §§125-
1387).
Applicant: Laguna Madre Water District; Location: Laguna Vista
Water Plant, Highway 100, Laguna Vista, Texas; Project Number:
97-0204-F1; Description of Proposed Action: The applicant proposes
to construct a sludge lagoon requiring approximately 25,000 cubic
yards of impervious fill by constructing one shallow lake north of
the water plant. The excavation from this lake will be the fill for the
levees of proposed sludge lagoon. The proposed sludge lagoon has
a surface area of 3.50 acres; Type of Application: U.S.C.O.E. per-
mit application under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A.§§125-
1387).
Applicant: Mariner Energy; Location: East Breaks, Blocks 300 and
301, Leases OCS-G 17247 and 17248, OCS Federal Offshore Waters,
Gulf of Mexico; Project Number: 97-0206-F1; Type of Application:
Initial Plan of Exploration, Title 30 CFR 250.33 (f) and (h).
Applicant: IP Petroleum Company; Location: Galveston, Block 213,
Lease OCS-G 17120, OCS Federal Offshore Waters, Gulf of Mexico;
Project Number: 97-0207-F1; Type of Application: Initial Plan of
Exploration, Title 30 CFR 250.33 (f) and (h).
Applicant: Barrett Resources; Location: Mustang Island, Block
803, Lease OCS-G 17076, OCS Federal Offshore Waters, Gulf
of Mexico; Project Number: 97-0208-F1; Type of Application:
Initial Development Operations Coordination Document, Title 30
CFR 250.34 (g) and (h).
Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A.§§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
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Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.





Filed: July 9, 1997
♦ ♦ ♦
Office of the Consumer Credit Commissioner
Notice of Rate Ceiling
The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Title 79, Texas Civil Statutes, Article 1.04, as amended (Texas
Civil Statutes, Article 5069-1.04).
[graphic]




Office of Consumer Credit Commissioner
Filed: July 3, 1997
♦ ♦ ♦
Notice of Rate Ceiling
The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Title 79, Texas Civil Statutes, Article 1.04, as amended (Texas
Civil Statutes, Article 5069-1.04).
IN ADDITION July 15, 1997 22 TexReg 6691
[graphic]




Office of Consumer Credit Commissioner
Filed: July 9, 1997
♦ ♦ ♦
Texas Department of Criminal Justice
Request for Proposal - Substance Abuse Treatment Services -
Hackberry facility, Gatesville, Texas
Pursuant to authority granted by Government Code, §493.009 and
§501.0931, the Texas Department of Criminal Justice (TDCJ) hereby
requests all interested public and private vendors to submit a proposal
for Substance Abuse Felony Punishment Facility (SAFP) and In-
Prison Therapeutic Community (IPTC) treatment services in the
following location: Gatesville, Texas, Hackberry facility (capacity
288 females, including special needs clients).
This is a chemical dependency treatment program utilizing a mod-
ified therapeutic community (TC) concept hosted within the Texas
Department of Criminal Justice (TDCJ). TDCJ is responsible for op-
eration of the facility. Eligible offenders are provided a primary
course of therapeutic community treatment for an average period of
nine months (not to exceed 12 months) with referral upon comple-
tion into a continuum of care program for an additional period of
approximately 15 months. Eligible SAFP and IPTC participants are
defined in the Government Code, Chapters 493.009 and 501.0931.
The TDCJ’s determination regarding how the beds will be awarded
shall be based on the needs of TDCJ. The Contract shall run from
October 1, 1997 to August 31, 1999, with options to renew for up to
two additional years at the discretion of TDCJ. The Contracts as well
as any extensions shall be subject to appropriations for such purpose
by the Texas Legislature.
A request for a copy of the Request For Proposal may be obtained
by calling Barbara Niemeyer, (409) 437-2870.
The intent is that all applicants receive the same information and
assistance. If clarification is needed of RFP requirements, written
questions may be submitted. All prospective applicants will be
provided written responses to questions received no later than July
29, 1997, (5:00 p.m.) by Debbie Roberts, FAX: (409) 294-6299
(address follows). Upon request, a tour of the Hackberry treatment
facility may be arranged. Interested prospective applicants may send
a written request to Debbie Roberts, FAX: (409) 294-6299 (address
follows); request should be received by July 29, 1997, 5:00 p.m.
Sealed Proposals will be received by the Texas Department of
Criminal Justice until 5:00 p.m. on August 15, 1997. Such proposals
must be typed or printed on standard (8 1\2 by 11 inch) paper,
pages numbered, a table of contents included in the required format
and submitted to: Debbie Roberts, Assistant Director, Programs
and Services Division, Headquarters Administration, Spur 59 at
Highway 75N, Huntsville, Texas 77340, Attention: Sealed Proposal
- (Hackberry Facility).
The Texas Department of Criminal Justice reserves the right to
reject any and all proposals or portions of proposals received in
response to this Request for Proposal. Submission of proposal has the
effect of waiving proprietary rights or confidentiality. TDCJ reserves
the right to use for its benefit, ideas contained in the proposals
submitted. TDCJ is not liable for any costs incurred by applicants or
prospective applicants in the preparation, formulation, or presentation
of proposals.




Texas Department of Criminal Justice
Filed: July 9, 1997
♦ ♦ ♦
Employees Retirement System of Texas
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Contract Award
The Employees Retirement System of Texas (ERS) published a
Request for Proposals in the March 18, 1997, issue of theTexas
Register(22 TexReg 2906) to provide a flexible benefits ("Cafeteria")
plan for claim administration services. Firms that responded were
required to have demonstrated prior work experience in flexible
benefits claim administration and a working knowledge of the State
of Texas policies and procedures which may affect the delivery of a
flexible benefits program.
The proposal selected was that of Hunt, DuPree, Rhine & Associates,
Inc. (HDR), 55 South Pleasantburg Drive, Post Office Box 6400,
Greenville, South Carolina 29606. The term of the contract will begin
on September 1, 1997 and will end on August 31, 1998. The ERS
agrees to pay HDR $2.04 per month per participant for a dependent
care account or health care account, regardless of the number of
accounts a participant uses.




Employees Retirement System of Texas
Filed: July 8, 1997
♦ ♦ ♦
Texas Department of Health
Licensing Action for Radioactive Materials
The Texas Department of Health has taken actions regarding licenses
for the possession and use of radioactive materials as listed in the table
below. The subheading labeled “Location” indicates the city in which
the radioactive material may be possessed and/or used. The location
listing “Throughout Texas” indicates that the radioactive material may
be used on a temporary basis at job sites throughout the state.
IN ADDITION July 15, 1997 22 TexReg 6693
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In issuing new licenses and amending and renewing existing licenses,
the Texas Department of Health, Bureau of Radiation Control, has
determined that the applicants are qualified by reason of training and
experience to use the material in question for the purposes requested
in accordance with Texas Regulations for Control of Radiation in
such a manner as to minimize danger to public health and safety or
property and the environment; the applicants’ proposed equipment,
facilities, and procedures are adequate to minimize danger to public
health and safety or property and the environment; the issuance of the
license(s) will not be inimical to the health and safety of the public
or the environment; and the applicants satisfy any applicable special
requirements in the Texas Regulations for Control of Radiation.
This notice affords the opportunity for a hearing on written request
of a licensee, applicant, or “person affected” within 30 days of the
date of publication of this notice. A “person affected” is defined as a
person who is resident of a county, or a county adjacent to the county,
in which the radioactive materials are or will be located, including
any person who is doing business or who has a legal interest in
land in the county or adjacent county, and any local government
in the county; and who can demonstrate that he has suffered or
will suffer actual injury or economic damage due to emissions of
radiation. A licensee, applicant, or “person affected” may request
a hearing by writing Richard A. Ratliff, P.E., Chief, Bureau of
Radiation Control (Director, Radiation Control Program), 1100 West
49th Street, Austin, Texas 78756–3189.
Any request for a hearing must contain the name and address of the
person who considers himself affected by Agency action, identify the
subject license, specify the reasons why the person considers himself
affected, and state the relief sought. If the person is represented by
an agent, the name and address of the agent must be stated.
Copies of these documents and supporting materials are available
for inspection and copying at the office of the Bureau of Radiation
Control, Texas Department of Health, Exchange Building, 8407 Wall
Street, Austin, Texas, from 8:00 a.m. to 5:00 p.m. Monday-Friday
(except holidays).




Texas Department of Health
Filed: July 8, 1997
♦ ♦ ♦
Notice of Request for Proposal for Maternal and Child
Health Services for Brown County
The Texas Department of Health (department), Bureau of Clinical and
Nutrition Services, is accepting requests for proposals (RFPs) for the
provision of maternal and child health services for Brown County
not to exceed $25,000. Services include prenatal, family planning,
preventive child health care, and case management. Notification of
awards will be determined by August 22, 1997. Contracts which
may be awarded as a result of this process will have a start date of
September 1, 1997 through August 31, 1998.
If none of the applicants satisfactorily meet the criteria, the depart-
ment reserves the right to refrain from making a selection. The de-
partment also reserves the right not to make an award because of
changing funding priorities. After application review and evaluation,
an applicant will be selected to negotiate a contract. The final amount
of the contract will be determined through negotiations between the
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department and the applicant. The department reserves the right to
adjust the funding allocation during the term of the contract pursuant
to the terms of the contract.
Individuals or agencies interested in submitting a proposal should
request the RFP package from Sherril Miller, Title V Coordinator,
Telephone (512) 458-7444 ext. 2016. The original and one copy of
the proposal must be received by 5:00 p.m. CST on August 15, 1997,
at 5:00 p.m. C.S.T., Texas Department of Health, Room M360, 1100
West 49th Street, Austin, Texas 78756. Proposals received after the
deadline or incomplete proposals will not be evaluated.




Texas Department of Health
Filed: July 2, 1997
♦ ♦ ♦
Notice of Request for Proposal for Medical Transportation
Services to Individuals for Medicaid Medical Services for
Non-Ambulance, Ambulatory and Non-Ambulatory Trans-
portation
INTRODUCTION: The Texas Department of Health (TDH) re-
quests proposals for medical transportation services for State Fiscal
Year 1998. Proposals will be reviewed and awarded on a competitive
basis.
PURPOSE: The purpose of this program is to provide medical
transportation services to certain eligible individuals who do not
have any other means of transportation to an allowable Medicaid
medical service. TDH must assure that transportation to Medicaid
allowable medical services is available for all eligible clients in the
state. The Medicaid Transportation Program (MTP) is responsible
for ensuring that necessary, non-ambulance, ambulatory and non-
ambulatory transportation services are provided in a manner that is:
(1) similar in scope and duration for all eligible clients;
(2) consistent with the best interests of clients;
(3) appropriate to available services, geographic location, and limita-
tions of clients;
(4) reasonably prompt;
(5) cost effective; and
(6) administratively efficient.
ELIGIBLE APPLICANTS: Public and private agencies, organiza-
tions, boards, educational institutions, and county and municipal gov-
ernments are eligible to apply.
AVAILABLE FUNDS: Program funds are provided by both federal
and state sources. The amount of state funds allocated to TDH is
determined by the Texas Legislature. Funds are then allocated to the
regions.
DEADLINE: Proposal(s) prepared according to the instructions in
the request for proposal (RFP) must be received by the appropriate
regional contact person on or before 5:00 p.m., August 29, 1997. No
facsimiles will be accepted.
REVIEW AND AWARD CRITERIA: Each application will be
screened for minimum eligibility and completeness. Proposals which
are deemed ineligible or incomplete will not be reviewed. Proposals
which arrive after the deadline will not be reviewed. Proposals will
be evaluated based upon the following criteria:
(1) client services (e.g., hours/days of service, experience, scheduling,
complaints/feedback procedures, etc.);
(2) administration (e.g, budget, unit rate, hours of operation, sched-
uling accessibility, etc.);
(3) vehicles (e.g., number, location, condition, and other equipment,
etc.); and
(4) drivers (e.g, number and location, training, etc.).
TO OBTAIN A COPY OF THE RFP: For a copy of the RFP,
contact the appropriate TDH Regional staff person listed below:
Region 01, Lubbock, Texas, Beverly Ham (806) 767-0350.
Service Area A, which consists of the following counties: Armstrong,
Briscoe, Carson, Castro, Collingsworth, Dallam, Deaf Smith, Donley,
Gray, Hall, Hartsford, Hartley, Hemphill, Hutchinson, Lipscomb,
Moore, Ochiltree, Oldham, Parmer, Randall, Roberts, and Sherman.
Region 02, Abilene, Texas, Patricia Perryman (915) 690-3261.
Service Area III, which consists of the following counties: Coke,
Concho, Crockett, Irion, Kimble, Mason, Menard, McCulloch,
Schlecher, Sutton, Reagan, Sterling, Tom Green; Service Area IV -
Nolan County; Service Area VI - Scurry County; Service Area VII -
Fisher County; Service Area VIII - Stonewall, Haskel, Throckmorton,
Jones, Knox, and Kent Counties; Service Area IX - Jack and
Montague Counties; Service Area XI - Wilbarger County; Service
Area XII - Cottle, Ford, Hardeman, Baylor, and Young Counties;
Service Area XIII - Childress County; and Service Area XIV - Taylor
County.
Region 03, Arlington, Texas, Floyd Dixon (817) 264-4580.
Service Area A, which consists of the following counties: Erath,
Hood, Somervall, and Johnson; Service Area B - Navarro and Ellis
Counties; Service Area G - Kaufman County; and Service Area L -
Cooke, Grayson, and Fannin Counties.
Region 04, Tyler, Texas, Patsy Boggs (903) 533-5277.
Service Area 1, which consists of the following counties: Lamar, Red
River, and Delta; Service Area 2 - Bowie County; Service Area 3 -
Cass, Morris, and Marion Counties; Service Area 4 - Titus, Camp,
Franklin, Hopkins, and Rains Counties; Service Area 5 - Wood,
Smith, and Cherokee Counties; Service Area 6 - Upshur, Gregg, and
Rusk Counties; Service Area 7 - Harrison and Panola Counties; and
Service Area 8 - Van Zandt, Henderson, and Anderson Counties.
Region 05, Beaumont, Texas, Barbara Columbus (409) 838-7178.
Service Area 2, which consists of parts of the following county: Mid
and South Jefferson; Service Area 3 - Orange and Hardin Counties;
Service Area 4 - Jasper, Newton, and Tyler Counties; Service Area
5 - Sabine, San Augustine, and Shelby Counties; Service Area 6
- Angeline and Nacogdoches Counties; and Service Area 7 - San
Jacinto, Houston, Trinity, and Polk Counties.
Region 06, Houston, Texas, Judy Terry (713) 767-3136.
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Service Area A, which consists of the following county: Chambers;
Service Area B - Fort Bend County; and Service Area C - Walker
County.
Region 07, Austin, Texas, Guadalupe Farris (512) 467-9875.
A proposal may be submitted for one or more of the following
counties. Offerors will only be considered who can serve a whole
county or counties. Counties available are Leon, Robertson, Madison,
Brazos, Grimes, Burleson, and Washington.
Region 9/10, El Paso, Texas, Marta Saldana (915) 774-6287.
Service Area 2, which consists of the following counties: Hudspeth
and Culberson; and Service Area 4 - Pecos and Terrell Counties.




Texas Department of Health
Filed: July 8, 1997
♦ ♦ ♦
Notice of Request For Proposal for Medical Transportation
Services for Up Front Funds to Provide Accommodations to
Individuals for Medicaid Medical Services
INTRODUCTION: The Texas Department of Health (TDH) re-
quests proposals for medical transportation services for State Fis-
cal Year 1998. Request for proposals (RFP) will be reviewed and
awarded on a competitive basis.
PURPOSE: The purpose of this program is to provide medical
transportation services to certain eligible individuals who do not have
any other means of transportation to an allowable Medicaid medical
service. The Medicaid Transportation Program (MTP) is seeking
contract services to provide funds for meals, lodging, and gas and
oil to eligible Medicaid clients (under age 21 and their attendants) to
enable them to travel to receive medically necessary services. The
offeror selected must be able to advance funds for authorized travel
within 24 hours of the authorization, seven days a week. The MTP is
responsible for ensuring that these services are provided in a manner
that is:
(1) similar in scope and duration for all eligible clients; (2) consistent
with the best interests of clients; (3) appropriate to available services,
geographic location, and limitations of clients; (4) reasonably prompt;
(5) cost effective; and (6) administratively efficient.
ELIGIBLE APPLICANTS: Public and private agencies, organiza-
tions, boards, educational institutions, and county and municipal gov-
ernments are eligible to apply.
AVAILABLE FUNDS: Program funds are provided by both federal
and state sources. The amount of state funds allocated to TDH is
determined by the Texas Legislature. Funds are then allocated to the
Regions.
DEADLINE: Proposal(s) prepared according to the instructions in
the request for proposal (RFP) must be received by the appropriate
regional contact person on or before 5:00 p.m., August 29, 1997. No
facsimiles will be accepted.
REVIEW AND AWARD CRITERIA: Each application will be
screened for minimum eligibility and completeness. Proposals which
are deemed ineligible or incomplete will not be reviewed. Proposals
which arrive after the deadline will not be reviewed. Proposals will
be evaluated based upon the following criteria:
(1) fee; (2) procedures (e.g., response rate; method of delivery, same
day service, documentation of client receipt); and (3) coverage area.
TO OBTAIN A COPY OF THE RFP: For a copy of the RFP,
contact the appropriate TDH Regional staff person listed below:
Region 01, Lubbock, Texas, Beverly Ham (806) 767-0350; one ser-
vice area which consists of the entire region, (excluding Childress
County), which consists of the following counties: Armstrong, Bai-
ley, Briscoe, Carson, Castro, Cochran, Collingsworth, Crosby, Dal-
lam, Deaf Smith, Dickens, Donley, Floyd, Garza, Gray, Hale, Hall,
Hansford, Hartley, Hemphill, Hockley, Hutchinson, King, Lamb, Lip-
scomb, Lubbock, Lynn, Moore, Motley, Ochiltree, Oldham, Parmer,
Potter, Randall, Roberts, Sherman, Swisher, Terry, Yoakum, and
Wheeler.
Region 03, Arlington, Texas, Floyd Dixon (817) 264-4580; one
service area which consists of the following counties: Collin,
Cooke, Denton, Ellis, Erath, Fannin, Grayson, Hood, Hunt, Johnson,
Kaufman, Palo Pinto, Parker, Rockwall, Somerville, and Navarro.
Region 04, Tyler, Texas, Patsy Boggs (903) 533-5277; one service
area which consists of the entire region, which includes the following
counties: Lamar, Red River, Delta, Bowie, Cass, Morris, Marion,
Titus, Camp, Franklin, Hopkins, Rains, Wood, Smith, Cherokee,
Upshure, Gregg, Rusk, Harrison, Panola, Van Zandt, Henderson, and
Anderson.
Region 05, Beaumont, Texas, Barbara Columbus (409) 838-7178;
service area 2: Mid and south Jefferson County; service area 3:
Orange and Hardin Counties; and service area 4: Angelina, Houston,
Jasper, Nacogdoches. Newton, Polk, Sabine, San Augustine, San
Jacinto, Shelby, Trinity, and Tyler Counties.
Region 06, Houston, Texas, Judy Terry (713) 767-3136; one service
area which consists of the following counties: Austin, Brazoria,
Chambers, Colorado, Fort Bend, Galveston, Harris, Matagorda,
Montgomery, Walker, Waller, and Wharton.
Region 07, Austin, Texas, Guadalupe Farris (512) 467-9875; one
service area which consists of the entire region, which includes
the following counties: Bastrop, Bell, Blanco, Bosque, Brazos,
Burleson, Burnet, Caldwell, Coryell, Falls, Fayette, Freestone,
Grimes, Hamilton, Hays, Hill, Lampasas, Lee, Leon, Limestone,
Llano, Madison, McLennan, Milam, Mills, Robertson, San Saba,
Travis, Washington, and Williamson.




Texas Department of Health
Filed: July 7, 1997
♦ ♦ ♦
Health and Human Services Commission
Public Notice
The Health and Human Services Commission State Medicaid Office
has received approval from the Health Care Financing Administration
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to amend the Title XIX Medical Assistance Plan by Transmittal
Number 97-04, Amendment Number 528.
The amendment incorporates the State plan preprint pages that
implement coverage of Tuberculosis (TB) Infected Individuals and
TB-Related Services. The amendment is effective April 1, 1997.
If additional information is needed, please contact Genie DeKneef,
Texas Department of Health, at (512) 338-6509.




Health and Human Services Commission
Filed: July 9, 1997
♦ ♦ ♦
Texas Department of Human Services
Request for Information-Best Utilization of Finger-Image;
EBT and Point-of-Sale (POS) Technologies
The Texas Department of Human Services (TDHS), in conjunction
with its fully- implemented electronic benefits transfer (EBT) system
and its electronic finger-image project, plans to incorporate the digital
representation of the finger image on the EBT card to eliminate the
use of a personal identification number (PIN) and the possibility of
individuals using cards that are not their own.
Description: TDHS is interested in obtaining information regarding
the best utilization of finger-image, EBT and point-of-sale (POS)
technologies to ensure the integrity of its EBT program for Food
Stamps and Transitional Assistance to Needy Families (TANF)
benefits. Therefore, the purpose of this RFI is threefold, namely: to
update its information about current POS and finger-image equipment,
software and network capabilities; to obtain information about current
industry product and performance standards related to POS and
finger-image transactions, processing and liabilities; and to gain
useful information about potential POS and finger-image contractors,
specifically their area(s) and level of expertise, available products
and/or services, and experience in developing/providing innovative
EBT/POS applications utilizing finger-image technology.
TDHS currently administers Food Stamps and TANF benefits deliv-
ery through a statewide on-line EBT system. The department plans to
expand its finger-image at point of eligibility pilot project statewide
beginning in early 1998.
TDHS requests general and product-specific information to be used
for EBT/finger- image planning and analysis. Examples of needed
information include, but are not limited to, the following: hardware
product description; technical and functional specifications; unit and
quantity pricing; integration/compatibility: file/transaction informa-
tion and storage capability; performance/failure rates; possible hard-
ware/software configurations, including process flow diagrams depict-
ing processing alternatives and considerations; plastic card technol-
ogy and technical specifications, manufacture, design and use options;
operating system standards and requirements; acquisition options and
their costs; system back-up and recovery capabilities; and standard
and product-specific "software ownership" contract clauses.
TDHS is a government agency subject to Texas Civil Statutes, Article
6252-17a, the Texas Open Records Act. Information submitted to
TDHS under this RFI will be considered public information unless the
specific parts thereof can be shown to fall within one or more of the
23 exceptions listed in this act. One of those exceptions is for trade
secrets and commercial and financial information which is privileged
or confidential by law or judicial decision. Respondents must specify
these parts and the exception(s) believed to apply with specific and
detailed reasons. Vague and general claims to confidentiality are not
acceptable.
TDHS is in the process of submitting an Advance Planning Document
(APD) for agency planning to secure prior approval and Federal
Financial Participation (FFP) from Food and Nutrition Services,
United States Department of Agriculture, and the Administration for
Children and Families of the United States Department of Health
and Human Services. In the planning APD, TDHS will propose a
small, contained pilot project to begin finger-image verification at
POS beginning in September 1998.
TDHS plans to issue a Request-for-Offer (RFO) for a finger-image
at POS pilot project in December 1997. An offeror’s conference
will be held following the release of the RFO. This RFO will likely
include, but not be limited to, the provision of equipment, software,
training and related services. RFI respondents will periodically
receive updated information about TDHS, TDHS automated and
manual systems, and finger-imaging at POS pilot project progress.
TDHS anticipates that this information may be useful when preparing
and submitting a responsive proposal.
Contact person: Written information, responses, including product
and services literature, should be forwarded to: Amanda Gossett,
Director of Technical Services, Lone-Star Technology Department,
Texas Department of Human Services, P.O. Box 149030, MC E-304,
Austin, Texas 78714-9030. Historically underutilized businesses are
encouraged to respond.
Telephone inquiries about the TDHS finger-imaging at point-of-sale
project should be directed to Colleen Edwards, Public Information
Officer at (512) 438-5467.
Issued in Austin, Texas, on July 8, 1997.
TRD-9708850
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Filed: July 8, 1997
♦ ♦ ♦
Texas Department Of Insurance
Insurer Services
The following applications have been filed with the Texas Department
of Insurance and are under consideration:
Application for admission in Texas for White Mountains Insurance
Company, a foreign fire and casualty company. The home office is
in Manchester, New Hampshire.
Application for incorporation in Texas for Facility Insurance Corpo-
ration, a domestic fire and casualty company. The home office is in
Austin, Texas.
Application for a name reservation in Texas for Driscoll Children’s
Health Plan, a domestic health maintenance organization. The home
office is in Corpus Christi, Texas.
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Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention of
Cindy Thurman, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.




Texas Department of Insurance
Filed: July 8, 1997
♦ ♦ ♦
Notice
The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by Liberty Insurance
Corporation proposing rates outside the flexibility band promulgated
by the Commissioner of Insurance pursuant to Texas Insurance Code
Annotated article 5.101, §3(g). They are proposing rates ranging
from +44% to +60% above the benchmark for bodily injury, property
damage, personal injury protection, and medical payments; and
+109% above the benchmark for comprehensive and collision for
private passenger automobile insurance.
Copies of the filing may be obtained by contacting Gifford Ensey,
at the Texas Department of Insurance, Legal and Compliance, P.O.
Box 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary, P&C, Philip Presely, at the Texas Department of
Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within
30 days after publication of this notice.




Texas Department of Insurance
Filed: July 2, 1997
♦ ♦ ♦
Notice of Application by METROWEST HEALTH PLAN,
INC., Fort Worth, Texas for Issuance of a Certificate of Au-
thority to Establish and Operate an HMO in the State of
Texas
Notice is given to the public of the application of, METROWEST
HEALTH PLAN, INC., Fort Worth, Texas for the issuance of a
certificate of authority to establish and operate a health maintenance
organization (HMO) offering basic health care services in the State
of Texas in compliance with the Texas HMO Act and rules and
regulations for HMOs. The application is subject to public inspection
at the offices of the Texas Department of Insurance, Insurer Services
Division, 333 Guadalupe, Hobby Tower Ill, 5th Floor, Austin, Texas.
Upon consideration of the application, if the Commissioner is satisfied
that all requirements of law have been met, the Commissioner or
his designee may take action to issue a certificate of authority to
METROWEST HEALTH PLAN, INC., Fort Worth, Texas, without
a public hearing.




Texas Department of Insurance
Filed: July 8, 1997
♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.
Application for admission to Texas of USA Benefits Group, Inc., a
foreign third party administrator. The home office is Ft. Lauderdale,
Florida.
Application for incorporation in Texas of PMC-Primary Medical
Care, Inc., a foreign third party administrator. The home office is
Houston, Texas.
Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.




Texas Department of Insurance
Filed: July 8, 1997
♦ ♦ ♦
Texas State Library and Archives Commission
Quarterly Report of Consultant Contract Reports Received by
the Texas State Library
By law (V.T.C.A., Government Code 2254, Subchapter B), state
agencies and regional councils of governments are required to file
with the Office of the Secretary of State invitations to bid and
details on bidding on private consultant contracts expected to exceed
$10,000. Within 10 days of the award of the contract, the agency
must file with the Secretary of State a description of the study to be
conducted, the name of the consultant, the amount of the contract,
and the due dates of the reports. Additionally, §2254.036, directs the
contracting agencies to file copies of all documents, films, recordings,
or reports developed by the private consultants with the Texas State
Library. The Library is required to compile a list of the materials
received and submit the list quarterly for publication in theT xas
Register.
Below is a list of materials received for the second quarter of 1997.
These materials may be examined in Room 300, Texas State Library,
1201 Brazos Street, Austin, Texas.
Agency: Department of Health, Bureau of Nutrition Services.
Consultant: NuStats, Inc.
Title: [v.1] Social marketing research final report : 5 a Day For
Better Health program, [v.2] Technical memorandum 2 : report of
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one-on-one interviews, [v.3] Technical memorandum 2 : report on
focus groups.
Agency: Comptroller of Public Accounts.
Consultant: Sherry Matthews Advertising.
Title: Texas Tomorrow Fund presentation reel.
Agency: Department on Aging.
Consultant: Keane, Inc.
Title: Texas Department on Aging management information system
project final deliverable, February 28, 1997.
Agency: University of Texas System.
Consultant: Andersen Consulting LLP.
Title: Information management strategic plan.
Agency: Department of Criminal Justice.
Consultant: MPo Wer.
Title: Report to the Texas Department of Criminal Justice (TDCJ)
regarding the development of a reorganization plan for the delivery
of TDCJ’s legal services.
Agency: Department of Information Resources.
Consultant: IBM.
Title: State of Texas year 2000 assessment final report.
Agency: Brazos Valley Development Council.
Consultant: Pattillo, Brown & Hill.
Title: Audit report for the year ended September 30, 1996.
Agency: Department of Housing and Community Affairs.
Consultant: Hunter Company, Inc.
Title: Analysis of impediments to fair housing.




Texas State Library and Archives Commission




The purpose of this Request for Proposals (RFP) is to obtain proposals
for the writing, production and distribution of a weekly syndicated
radio show for the Texas Lottery Commission. The shows shall
consist of two, one-minute programs per week in English and in
Spanish. The program format may include theme music, on-air talent
as program host(s) and pre-recorded actualities. The program format
is subject to change at the direction of the Texas Lottery.
Proposers responding to this RFP are expected to provide the Texas
Lottery with information, evidence and demonstrations that will
permit awarding a contract in a manner that best serves the interests
of the Texas Lottery.
This RFP is issued by the Texas Lottery. The Texas Lottery is the
sole point of contact with regard to all procurement and contractual
matters relating to the services described herein. The Texas Lottery is
the only office authorized to clarify, modify, amend, alter or withdraw
the specifications, terms and conditions of this RFP and any contract
awarded as a result of this RFP.
Schedule Of Events
The time schedule for awarding a contract under this RFP is shown
below. The Texas Lottery reserves the right to amend the schedule. If
significant changes are made, all potential Proposers will be notified.
Issuance of RFP: July 11,1997
Letter of Intent to Propose Due: July 18, 1997 (4 p.m. CT)
(Late letters of Intent will not be considered)
Written Questions Due: July 22, 1997 (4 p.m. CT)
Answers to Questions Issued: July 24, 1997
Proposal Due Date: July 29, 1997 (4 p.m. CT)
(Late proposals will not be considered)
Announcement of Successful Proposer: August 4, 1997 (or as soon
as possible thereafter)
To obtain a copy of the RFP, please contact: Ridgely C. Bennett,
Staff Attorney, Texas Lottery Commission, Post Office Box 16630,
Austin, Texas 78761-6630, (512) 344-5123 or by Fax (512) 344-
5189.





Filed: July 9, 1997
♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Notice of Application for Waste Disposal Permits
Attached are Notices of Applications for waste disposal permits
issued during the period of June 30 through July 3, 1997.
The Executive Director will issue these permits unless one or more
persons file written protests and/or a request for a hearing within 30
days after newspaper publication of the notice.
To request a hearing, you must submit the following:
(1) your name (or for a group or association, an official represen-
tative), mailing address, daytime phone number, and fax number, if
any;
(2) the name of the applicant and the permit number;
(3) the statement "I/we request a public hearing;"
(4) a brief description of how you would be adversely affected by
the granting of the application in a way not common to the general
public;
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(5) the location of your property relative to the applicant’s operations;
and
(6) your proposed adjustments to the application/permit which would
satisfy your concerns and cause you to withdraw your request for
hearing.
Information concerning any aspect of these applications may be
obtained by contacting the Texas Natural Resource Conservation
Commission, Chief Clerks Office-MC105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1 (800) 687-
4040.
Listed are the name of the applicant and the city in which the facility
is located, type of facility, location of the facility, type of application-
new permit, amendment, or renewal and permit number.
BRAZOS RIVER AUTHORITY AND LOWER COLORADO
RIVER AUTHORITY, 4400 Cobbs Drive, Waco, Texas 76714;
the Brushy Creek Regional Wastewater System is located at 3939
Palm Valley Boulevard, adjacent to and south of State Highway
79 approximately 4 miles east of the intersection of State Highway
79 and Interstate Highway 35 in Williamson County, Texas; major
amendment; 10264-002.
ELLINGER SEWER AND WATER SUPPLY CORPORATION,
607 Grover Street, Ellinger, Texas 78938; the Ellinger Sewer &
Water Wastewater Treatment Facilities; the facilities are located
approximately 1400 feet northeast of State Highway 71 and 1900 feet
northwest of Farm-to-Market Road 2503 in Fayette County, Texas;
renewal; 10945-001.
ENCYCLE/TEXAS, INC., P.O. Box 4767, Corpus Christi, Texas
78469; a metals reclamation facility; the plant site is located at 5500
Up River Road in the City of Corpus Christi, Nueces County, Texas;
major amendment; 00314.
HARRIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 113, c/o Smith, Murdaugh, Little & Bonham, L.L.P.,
1100 Louisiana, Suite 400, Houston, Texas 77002; the Enchanted
Valley Wastewater Treatment Facilities; the facilities are located
approximately 2 miles northeast of the intersection of U.S. Highway
290 and Telge Road and 1/2 mile east of Telge Road in Harris County,
Texas; renewal; 10962-001.
HILLMAN SHRIMP AND OYSTER CO., Route 3, Box 409, Dick-
inson, Texas 77539; a fresh and frozen seafood processing and whole-
sale plant; the plant site is located at 10700 Hillman Drive, approxi-
mately 0.7 miles south-southeast of the intersection of State Highway
146 and FM Road 517, in the City of Texas City, Galveston County,
Texas; major amendment without renewal; 03749.
CITY OF KENEDY, 305 West Main Street, P.O. Box 539, Kenedy,
Texas 78119; a water treatment unit; located approximately 1.6 miles
southeast of the intersection of U.S. Highway 181 and State Highway
72 in the City of Kenedy in Karnes County, Texas; new; 03913.
MONTGOMERY COUNTY MUNICIPAL UTILITY DISTRICT NO
83, Schwartz, Page & Harding, L.L.P., 1300 Post Oak Boulevard,
Suite 1400, Houston, Texas 77056; the Bentwood Wastewater
Treatment Plant; the plant site is located approximately 1,500 feet
west of U.S. Highway 59, 1,200 feet south of intersection of Farm-
to-Market Road 1314 with U.S. Highway 59 in Montgomery County,
Texas; renewal; 13583-001.
LIENA POSTMA, Rt. 3, Box 68, Stephenville, Texas 76401; a
dairy; is located on the north side of Farm-to-Market Road 914
approximately two miles south of the intersection of Farm-to-Market
Road 914 and Farm-to-Market Road 847 in Erath County, Texas;
renewal; 03417.
CITY OF PRESIDIO, P.O. Box 1130, Presidio, Texas 79845; a
wastewater treatment facility and disposal site; are located approxi-
mately two miles northwest of the northern intersection of U.S. High-
way 67 and Farm-to-Market Road 170 in the City of Presidio in Pre-
sidio County, Texas; renewal; 12955-001.
STEPHEN F. AUSTIN STATE UNIVERSITY, P.O. Box 6109, SFA
Station, Nacogdoches, Texas 75962; the Piney Woods Conservation
Center Wastewater Treatment Facilities; the facilities are located
approximately 5,000 feet south-southwest of the intersection of Farm-
to-Market Roads 705 and 3127 in San Augustine County, Texas;
renewal; 13161-001.
TYSON FARMS OF TEXAS, INC., 1019 Shelbyville Street, Center,
Texas 75935; a poultry processing and rendering facility; the plant
site is located at 1019 Shelbyville Street in the City of Center, Shelby
County, Texas; renewal; 02064.
CITY OF WEST TAWAKONI; Route 1 Box 354, Quinlan, Texas
75474; a wastewater treatment plant; is located near the west shore
of Lake Tawakoni approximately 1.5 miles south of Farm-to-Market
Road 35 and 7 miles east of the City of Quinlan in Hunt County,
Texas; renewal; 11331-001.
WILKINS CONTRACTING, INC., P.O. Box 131808, Tyler, Texas
75713; the Woodmark Utilities Wastewater Treatment Facility; the
facility is located south of Farm-to-Market Road 346, approximately
3,500 feet east of the intersection of Farm-to-Market Roads 2493 and
346 in the City of Tyler in Smith County, Texas; renewal; 13168-
001.
HILL COUNTRY AUTOCLAVE, INC., 100 Congress Avenue, Suite
1540, Austin, Texas 78701; Type V (autoclave) municipal solid waste
facility for medical waste; located on a 16.08-acre site approximately
1.2 miles east of the Caldwell County line and on the south side of
Highway 21 in Bastrop County, Texas; new; MSW-2260.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708683
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: July 3, 1997
♦ ♦ ♦
Notice Of Application To Appropriate Public Waters Of The
State Of Texas
The following notices of application for permits to appropriate Public
Waters of the State of Texas were issued during the period June 11,
1997 through June 27, 1997.
JOHN AND MARTHA WATTS; Application Number 21-3016A to
amend Certificate of Adjudication Number 21-3016, which authorized
owner to divert and use not to exceed 4 acre-feet of water per annum,
at a maximum diversion rate of 0.20 cfs (90 gpm), from two points on
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the East Prong Nueces River, tributary of the Nueces River, Nueces
River Basin, in the G.W.T. & P.R.R. Co. Survey 27, Abstract 352,
to irrigate a maximum of 2 acres of land out of that portion of a
2508.86 acre tract located in the aforesaid G.W.T. & P.R.R. Co.
Survey, Real County, Texas. The time priority of the certificate is
1928. Applicants seek to amend Certificate of Adjudication Number
21-3016 by increasing the amount of water authorized for irrigation
use from 4 acre-feet per annum to 58 acre-feet per annum; increasing
the amount of land to be irrigated from 2 acres to 29 acres all within
the aforesaid 2,508.86 acre tract in Real County, Texas; changing the
diversion location to be any point on the owners’ property along the
unnamed tributary of the East Prong Nueces River, and the East Prong
Nueces River; and increasing the authorized diversion rate from 0.20
cfs (90 gpm) to a maximum diversion rate of 0.89 cfs (400 gpm).
DENNIS R. HADEN; Application Number 5051A to amend Permit
Number 5051. Permit Number 5051 was issued to Haden Co., Inc.
and Dennis R. Haden on June 30, 1986 and authorized the owner to
close the ports in a service spillway of an existing dam on Gilmore
Creek, Brazos River Basin, designated as Soil Conservation Service
Site Number 27, Upper Bosque River Watershed Project, so as to
impound not to exceed 1227 acre feet of water at a normal maximum
operation elevation of 1117.8 feet above mean sea level. The permit
further authorized the owner to divert and use from the perimeter
of the reservoir at a maximum diversion rate of 5.0 cfs (2240 gpm)
not to exceed 606 acre-feet of water per annum to irrigate 303 acres
of land in Erath County, Texas. The Soil Conservation Service Site
Number 27 dam is located approximately 17 miles south-southeast
of Stephenville, Texas. Special Condition 5.b. of the permit states
the permit shall expire and become null and void on December 31,
1996, unless prior to the expiration date the applicant applies for an
extension. Applicant is seeking to amend the permit by extending
the expiration date of the original permit to December 31, 2006.
STRAUS MEDINA RANCH; Application Number 19-2144B to
amend Certificate of Adjudication Number 19-2144B, as amended.
Certificate of Adjudication Number 19-2144 currently authorizes
Straus Medina Ranch the right to divert and use, at a maximum
diversion rate of 4.7 cubic feet per second (2100 gallons per minute)
not to exceed 616 acre-feet of water per annum directly from the
Medina River, tributary of the San Antonio River, San Antonio River
Basin, to irrigate 355 acres of land in Bexar County, approximately
16 miles southwest of the Bexar County Courthouse in San Antonio,
Texas. Certificate Number 19-2144A was amended on April 15,
1991 and combined water rights owned by Straus Medina Ranch
under Certificate Number 19-2143 with the water rights authorized
by Certificate Number 19-2144 under Certificate Number 19-2144A.
The time priority of the first 215 acre-feet of water per annum
authorized previously under Certificate Number 19-2143 is July 7,
1917. Diversion of the next 93 acre-feet of water per annum has a
time priority of May 7, 1918. The time priority of the remaining 308
acre-feet of water per annum is November 30, 1990. Appropriation
of the water is credited in the same order as stated above. The
amended certificate also includes two special conditions. Condition
3 (a) sets a term for the additional 308 acre-feet of water per annum
to expire on December 31, 1999, or until impoundment began in
Applewhite Reservoir. Condition 3 (b) restricts owner to only divert
water from the Medina River when the remaining flow of the river,
at a reference device immediately below their diversion point, equals
or exceeds 11 cfs (4950 gallons per minute). The applicant seeks to
amend Certificate of Adjudication Number 19-2144, as amended, to
delete the term specified as Special Condition 3. (a) which causes the
additional 308 acre-feet of water per annum to expire on December
31, 1999. No other changes are requested in the application.
COUNTY OF JACKSON; Application Number 5584 for a permit
to divert and use not to exceed 1.52 acre-feet of water per annum
from various streams within the Lavaca River Basin and the Lavaca-
Guadalupe Coastal Basin, Jackson County, Texas. Water will be
diverted at a maximum combined diversion rate of 290 gpm (0.646
cfs) to be used for industrial purposes (road construction) within
Jackson County, Texas. Diversions will occur from nine locations
within the county, as follows: 1. On Dry Creek, tributary of Arenosa
Creek, tributary of Garcitas Creek, tributary of the Lavaca Bay,
Lavaca-Guadalupe Coastal Basin, approximately 6.5 miles WSW of
Edna, Texas; 2. On Garcitas Creek, tributary of Lavaca Bay, Lavaca-
Guadalupe Coastal Basin, approximately 13 miles SSW of Edna,
Texas; 3. On Garcitas Creek, tributary of Lavaca Bay, Lavaca-
Guadalupe Coastal Basin, approximately 14 miles SSW of Edna,
Texas; 4. On Garcitas Creek, tributary of Lavaca Bay, Lavaca-
Guadalupe Coastal Basin, approximately 16 miles south of Edna,
Texas; 5. On an unnamed tributary of Venado Creek, tributary
f Lavaca Bay, Lavaca-Guadalupe Coastal Basin, approximately 6.5
miles SW of Edna, Texas; 6. On Venado Creek, tributary of Lavaca
Bay, Lavaca-Guadalupe Coastal Basin, approximately 11 miles south
of Edna, Texas; 7. On the Lavaca River, Lavaca River Basin,
approximately 11 miles SSE of Edna, Texas; 8. On the Lavaca River,
Lavaca River Basin, approximately 6.5 miles south of Edna, Texas;
and 9. On the Lavaca River, Lavaca River Basin, approximately 4
miles south of Edna, Texas;
U. S. DEPARTMENT OF VETERAN AFFAIRS; Application Num-
ber 5588 for authorization to construct (excavate) a 37.7 acre-foot
reservoir, with a surface area of 4.9 acres at a normal operating ele-
vation of 457.5 feet mein sea level, on an unnamed tributary (known
locally as Nancy’s Creek), tributary of Mountain Creek, tributary of
the West Fork of the Trinity River, tributary of the Trinity River,
Trinity River Basin. The reservoir will be located in Dallas County
approximately 5 miles southwest of Dallas, Texas, and immediately
upstream of Mountain Creek Reservoir. The applicant is requesting
that the impounded waters be used for aesthetic purposes with no
right of diversion.
DALLAS COUNTY UTILITY AND RECLAMATION DISTRICT;
Application Number 5586 for a permit to construct and maintain two
dams and reservoirs (referred to as Las Colinas Boulevard Lakes,
Segments III and IV) on an unnamed tributary of Hackberry Creek,
tributary of the Elm Fork Trinity River, tributary of the Trinity
River, Trinity River Basin, and two dams and reservoirs (referred
to as Hackberry Creek Lake, Segments I and II) on Hackberry
Creek, tributary of the Elm Fork Trinity River, tributary of the
Trinity River, Trinity River Basin. The reservoirs will be used
for in-place recreational purposes in Dallas County approximately
12 miles northwest of Dallas, Texas. The applicant is requesting
authorization for a "one-time" appropriation of water for the initial
filling of the four lakes. They have also indicated that these fillings
will occur only when there is flow over the City of Dallas’ Frazier
Dam (at a crest elevation of 407.0 feet msl) located on the Elm
Fork of the Trinity River downstream of the proposed lakes. The
applicant has also indicated that, after initial filling, the lakes will
be maintained at their normal maximum operating level at all times
by utilizing groundwater-based effluent purchased from the Central
Regional Wastewater System of the Trinity River Authority of Texas
or from other sources having authorization to provide such water.
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ALOIS D. KOLLODZIEJ AND WIFE, CONSTANCE D. KOL-
LODZIEJ; Application Number 5587 for a permit to divert and use
not to exceed 360 acre-feet of surface water per year from the San
Antonio River, San Antonio River Basin. Water will be diverted at a
maximum rate of 650 gallons per minute for irrigation of 175 acres
of land in Wilson County, approximately 5 miles south-southwest of
Poth, Texas.
PINECREST COUNTRY CLUB and the J. L. FINCH ESTATE;
Application Number 05-4632A to amend Certificate of Adjudication
Number 05-4632. Certificate of Adjudication Number 15-4632 was
issued on December 10, 1986 to the J. L. Finch Estate and Pinecrest
Country Club and authorized the owners to maintain an existing dam
and reservoir on an unnamed tributary of Long Creek, tributary of
the Sabine River, Sabine River Basin, and impound therein not to
exceed 102 acre-feet of water. The certificate also authorized the
diversion and use of not to exceed 51 acre-feet of water per annum
from the reservoir to irrigate a maximum of 25.5 acres of land out of
that portion of a 152.85 acre tract located in Gregg County and in the
same H. W. Norvell Survey Number 204, Abstract 915 in Harrison
County, Texas. The certificate included a maximum diversion rate
of 1.56 cfs (700 gallons per minute) and a time priority of December
31, 1936. Applicants seek to amend Certificate Number 05-4632 as
follows: 1. To authorize the impoundment capacity of the reservoir
to indicate its actual capacity of 113.02 acre-feet; 2. To increase the
amount of water authorized to be diverted per year from the reservoir
by 75 acre-feet; 3. To increase the amount of land authorized to be
irrigated per year by 58.5 acres; 4. To indicate the land within which
irrigation is authorized under the certificate to be a total of 212.43
acres located in Gregg and Harrison Counties; and 5. To increase the
maximum diversion rate from 700 gallons per minute to 1400 gallons
per minute.
The Executive Director may approve these applications unless a
written hearing request is filed in the Chief Clerk’s Office of the
TNRCC within 30 days after newspaper publication of the notice of
application. To request a hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any;
(2) the name of the applicant and the application number; (3) the
statement "I/we request a public hearing;" (4) a brief description
of how you would be adversely affected by the granting of the
application in a way not common to the general public; and (5) the
location of your property relative to the applicant’s operations.
If a hearing request is filed, the Executive Director will not approve
the application and will forward the application and hearing request
to the TNRCC Commissioners for their consideration at a scheduled
Commission meeting. If a hearing is held, it will be a legal proceed-
ing similar to civil trials in state district court.
If you wish to appeal a permit issued by the Executive Director, you
may do so by filing a written Motion for Reconsideration with the
Chief Clerk of the Commission no later than 20 days after the date
the Executive Director signs the permit.
Requests for a public hearing must be submitted in writing to the
Chief Clerk’s Office, MC 105, TNRCC, P.O. Box 13087, Austin,
Texas 78711-3087. Individual members of the public who wish to
inquire about the information contained in this notice, or to inquire
about other agency permit applications or permitting processes,
should call the TNRCC Office of Public Assistance, Toll Free, at
1 (800) 687-4040.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708684
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: July 3, 1997
♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) pursuant to the Health and Safety Code,
the Texas Clean Air Act (the Act), Chapter 382, §382.096. The
Act, §382.096 requires that the TNRCC may not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 382.096 requires that notice of the proposed
orders and of the opportunity to comment must be published in the
Texas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case isAugust
13, 1997. Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
withhold approval of an AO if a comment indicates the proposed
AO is inappropriate, improper, inadequate or inconsistent with the
requirements of the Act. Additional notice is not required if changes
to an AO are made in response to written comments.
A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
bout these AOs should be sent to the staff attorney designated for
each AO at the TNRCC’s Central Office at P.O. Box 13087 Austin,
Texas 78711-3087 and must ber ceived by 5:00 p.m. on August
13, 1997.Written comments may also be sent by facsimile machine
to the staff attorney at (512) 239-3434. The TNRCC staff attorneys
are available to discuss the AOs and/or the comment procedure at the
listed phone numbers; however, §382.096 provides that comments on
the AOs should be submitted to the TNRCCin writing .
(1)COMPANY; Vetrotex CertainTeed Corporation, a wholly-owned
subsidiary of the Saint-Gobain Corporation; DOCKET NUMBER:
96-1167-AIR-E; ACCOUNT NUMBER: WH-0014-S; LOCATION:
Wichita Falls, Wichita County, Texas; TYPE OF FACILITY: fiber-
glass manufacturing plant; RULES VIOLATED: 30 TAC §101.14,
§101.20(3), §116.115 and §116.116 and the Act §382.085(b) Special
Provision Number 1 of TNRCC Permit Number 20349, and Spe-
cial Condition Number 1 of PSD Permit Number PSD-784-TX by
emitting NO
x
emissions in excess of the permitted maximum allow-
able emission rate. TNRCC Permit Number 5667 by emitting NO
x
emissions in excess of the permitted maximum allowable emission
rate and failing to use the correct conversion method to report NO
x
emissions. General Condition Number 1 of TNRCC Permit Number
1346, TNRCC Permit Number 5667, General Condition Number 4 of
TNRCC Permit Number 20349, and PSD Permit Number PSD-784-
TX by failing to accurately represent the character, usage rates and
emission rates of Volatile Organic Carbons emissions from Furnaces
1, 2, 3, 4 and 5; PENALTY: $180,000; STAFF ATTORNEYS: Lisa
Uselton Dyar and Lisa Newcombe, Litigation Support Division, MC
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175; REGIONAL OFFICE: 209 South Danville, Suite 200B, Abi-
lene, Texas 79605-1451.




Texas Natural Resource Conservation Commission
Filed: July 9, 1997
♦ ♦ ♦
North Central Texas Council of Governments
Request for Proposal
CONSULTANT PROPOSAL REQUEST
This request by the North Central Texas Council of Governments
(NCTCOG) for consultant services is filed under the provisions of
Government Code, Chapter 2254.
NCTCOG intends to select one or more consultants to assist
NCTCOG staff with projects and task assignments contained in the
1996-97 Unified Planning Work Program for North Central Texas
. To accomplish these tasks in a timely manner, the Transportation
Department will selected consultants to assist in the following areas of
service: Computer Resources and Information Systems Management,
Data Collection, Air Quality Planning and Emission Inventories,
Freeway and Thoroughfare Plans, and Transportation Technical
Assistance.
Contract Award Procedures
The firm selected to perform this study will be recommended by a
Project Review Committee. The PRC will use evaluation criteria
and methodology consistent with the scope of services contained
in the Request for Proposals. The NCTCOG Executive Board will
review the PRC’s recommendations and, if found acceptable, will
issue contract awards.
Regulations
NCTCOG, in accordance with Title VI of the Civil Rights Act of
1964, 78 Statute 252, 41 United States Code 2000d to 2000d-4; and
Title 49, Code of Federal Regulations, Department of Transportation,
Subtitle A, Office of the Secretary, Part 1, Nondiscrimination in
Federally Assisted Programs of the Department of Transportation
issued pursuant to such act, hereby notifies all proposers that it
will affirmatively assure that in regard to any contract entered into
pursuant to this advertisement, disadvantaged business enterprises
will be afforded full opportunity to submit proposals in response to
this invitation and will not be discriminated against on the grounds
of race, color, sex, age, national origin, or disability in consideration
of an award.
Due Date
Proposals must be submitted no later than 5 p.m., Friday, July 18,
1997, to Dan Kessler, Assistant Director of Transportation, North
Central Texas Council of Governments, 616 Six Flags Drive, Second
Floor, or P. O. Box 5888, Arlington, Texas 76005-5888. For more
information and copies of the Request for Proposals, contract Diane
Brostuen, (817) 695-9244.




North Central Texas Council of Governments
Filed: July 7, 1997
♦ ♦ ♦
Texas State Board of Pharmacy
Board Forum
Five of the Nine Board Members of the Texas State Board of
Pharmacy will participate in a Forum at the Texas Pharmacy
Association’s 118th Annual Meeting and Exhibits on Saturday July
19, 1997 from 9:15 a.m. to 10:45 a.m. at the Corpus Christi
Convention Center, Room #225 A, B, C in Corpus Christi, Texas.




Texas State Board of Pharmacy
Filed: July 3, 1997
♦ ♦ ♦
Public Utility Commission Of Texas
Notices of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on June 30, 1997, for a
service provider certificate of operating authority (SPCOA), pursuant
to §3.2532 of the Public Utility Regulatory Act of 1995. A summary
of the application follows.
Docket Title and Number: Application of Stargate Communications,
Inc. for a Service Provider Certificate of Operating Authority, Docket
Number 17632 before the Public Utility Commission of Texas.
Applicant intends to provide basic local telecommunications service
which will be offered as a flat rate for residential and business
local exchange telephone service, including, but not limited to the
following services: tone dialing service, access to operator services,
access to directory assistance services, access to 911 service, ability to
report service problems seven days a week, lifeline and tel-assistance
service.
Applicant’s requested SPCOA geographic area follows the same
geographic areas of all incumbent local exchange carriers for the
entire State of Texas except those in certificated areas of companies
serving fewer than 31,000 access lines.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Consumer
Affairs at (512) 936-7120 no later than July 18, 1997. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.
Issued in Austin, Texas, on July 2, 1997.
TRD-9708620
Rhonda Dempsey
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Rules Coordinator
Public Utility Commission of Texas
Filed: July 2, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on July 3, 1997, for a
service provider certificate of operating authority (SPCOA), pursuant
to §3.2532 of the Public Utility Regulatory Act of 1995. A summary
of the application follows.
Docket Title and Number: Application of Quikcash, Inc., d/b/a Texas
Telephones for a Service Provider Certificate of Operating Authority,
Docket Number 17655 before the Public Utility Commission of
Texas.
Applicant intends to provide basic residential telephone service to
those customers who are unable to attain telephone service through
their local telephone service provider.
Applicant’s requested SPCOA geographic area includes the entire
State of Texas.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Consumer
Affairs at (512) 936-7120 no later than July 18, 1997. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: July 8, 1997
♦ ♦ ♦
Notices of Application to Amend Certificate of Convenience
and Necessity
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on July 2, 1997, to amend
a certificate of convenience and necessity pursuant to §§1.101(a),
2.201, 2.101(e), 2.252, and 2.255, of the Public Utility Regulatory
Act of 1995. A summary of the application follows.
Docket Title and Number: Application of Brazos Electric Power
Cooperative, Inc. to Amend a Certificate of Convenience and
Necessity for a Proposed Transmission Line within Hill County,
Docket Number 17642 before the Public Utility Commission of
Texas.
The Application: In Docket Number 17642, Brazos Electric Power
Cooperative, Inc. requests approval to amend its certificate of
convenience and necessity to construct approximately 4.0 miles of
138-kV double-circuit transmission line and associated substation
modifications to provide loop service to the existing Lampost
substation which will increase the reliability of service in Hill County.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512) 936-7120 within 15 days of this notice. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: July 8, 1997
♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on July 2, 1997, to amend
a certificate of convenience and necessity pursuant to §§1.101(a),
2.201, 2.101(e), 2.252, and 2.255, of the Public Utility Regulatory
Act of 1995. A summary of the application follows.
Docket Title and Number: Application of Houston County Electric
Cooperative, Inc. to Amend Certificated Service Area Boundaries
(Service Area Exception) within Houston County and Latexo, Texas,
Docket Number 17643 before the Public Utility Commission of
Texas.
The Application: In Docket Number 17643, Houston County Electric
Cooperative, Inc. requests approval to amend certificated service area
boundaries to construct 2.2 miles of distribution line to the Latexo
substation in Houston County.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the Commission’s Office of Consumer
Affairs at (512) 936-7120 within 15 days of this notice. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: July 8, 1997
♦ ♦ ♦
Notice of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule 23.27
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for approval of 100 Mb FDDI
to Lockheed Martin between 1322 Space Park Drive and 1275 Space
Park Drive in Nassau Bay, Texas.
Tariff Title and Number. Application of GTE Southwest, Incor-
porated for Approval of 100 Mb FDDI to Lockheed Martin be-
tween 1322 Space Park Drive and 1275 Space Park Drive in Nassau
Bay, Texas, Pursuant to Public Utility Commission Substantive Rule
23.27(c)(2). Tariff Control Number 17624.
The Application. GTE Southwest, Inc. is requesting approval of a
ustomer-specific contract to provide private line service to Lockheed
Martin.
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Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: July 3, 1997
♦ ♦ ♦
Notice of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule 23.28
Notice is given to the public of the intent to file with the Public Utility
Commission of Texas, on or after July 12, 1997, an application for
approval of promotional rates, pursuant to P.U.C. SUBSTANTIVE
RULE 23.28.
Tariff Title and Number: Application of Century Telephone of Lake
Dallas, Inc. for Approval of Promotional Rate Offering Pursuant to
P.U.C. SUBSTANTIVE RULE 23.28. Tariff Control Number 17644.
The Application: Century Telephone of Lake Dallas, Inc. seeks ap-
proval to waive the non- recurring charge of $7.54 for residential cus-
tomers subscribing to Calling Name and Number Display (CNAM)
service and for residential customers having an existing Caller ID
Number Delivery service and wanting to upgrade to CNAM in the
initial 60 days. This promotion is proposed for a 60-day period from
September 1, 1997 , through October 31, 1997.
Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Consumer Affairs Section at (512) 936-7120. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136.




Public Utility Commission of Texas
Filed: July 8, 1997
♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Request for Proposal-Services Contracts for Services to At-
Risk Youth Programs
The Texas Department of Protective and Regulatory Services is
soliciting proposals for service contracts to be awarded under the
Department’s Services to At-Risk Youth program.
Services to At-Risk Youth (STAR) program is designed to reduce
and prevent the problems of runaway, truancy, juvenile delinquency
and family conflict through the provision of timely and appropriate
short term services to eligible youths and their families. Services
must be equally accessible to self- and family-referred youths and
youths referred by agencies. Priority must be placed on supporting
and strengthening the family unit. Consequently, services provided
to the youth and the family while the youth remains in his/her home
are preferred.
The Department recognizes the need for Training and Technical As-
sistance specifically for Services to At-Risk Youth (STAR) providers
and Department staff. Training and Technical Assistance will be for
the purpose of increasing administrative, program management, clin-
ical or other direct care skills with the intent to benefit the STAR
program.
Eligible applicants: Eligible offerors include: private, non-profit
agencies; private, for profit agencies; partnerships; individuals;
and governmental entities. Historically underutilized businesses are
encouraged to submit proposals.
Limitations: Funding of the selected proposals will be dependent
upon available federal and/or state appropriations. The Department
reserves the right to reject any and all offers received in response to
this RFP and to cancel this RFP if it is deemed in the best interest
of the Department.
Term: The effective dates of any contract awarded under this RFP
will be September 1, 1997 through August 31, 1998.
Deadline: All proposals to be considered for funding through this
RFP must be received by 3:00 p.m. July 31, 1997. Modifications to
the original proposal must also be received prior to 3:00 p.m. July
31, 1997.
Evaluation and Selection:A panel will rank and score the proposals.
The evaluation method and criteria will be specified in the RFP
packet.
Contact Person: Potential offerors may obtain the RFP package
beginning July 8, 1997. It is preferred that requests for the RFP be
submitted in writing to Cynthia Ximenes, STAR Program Specialist;
Texas Department of Protective and Regulatory Services, Agency
Mail Code E-541; P.O. Box 149030; Austin, Texas 78714- 9030;
(512) 438-3127.
Amount of Awards: A maximum amount, not to exceed
$140,000.00, will be available to fund a contract that may be
awarded under this RFP.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708717
C. Ed Davis
Deputy Commissioner for Legal Services
Texas Department of Protective and Regulatory Services
Filed: July 3, 1997
♦ ♦ ♦
Railroad Commission of Texas
Second Notice of Waiver Application
As published in the July 8, 1997,Texas Register, Southern Union Gas
Company ("Applicant") has filed an application for waiver from the
pipeline safety standards and regulations of the Railroad Commission
of Texas ("Commission"). Applicant seeks a permanent waiver from
the application of the definition of "Main" found at 49 Code of Federal
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Regulations ("C.F.R.") §192.3, to any existing or future distribution
line of the Applicant which extends onto private property and serves
more than one customer meter.
49 C.F.R. §192.3 defines pertinent terms as follows: "Distribution
line" means a pipeline other than a gathering or transmission line;
"main" means a distribution line that serves as a common source
of supply for more than one service line; and "service line" means
a distribution line that transports gas from a common source of
supply to (a) a customer meter or the connection to a customer’s
piping, whichever is farther downstream, or (b) the connection to a
customer’s piping if there is no customer meter. A customer meter
measures the transfer of gas from an operator to a consumer.
Under current federal and state regulations, distribution lines defined
as "Main" must be buried deeper than service lines. 49 C.F.R
§192.327 provides that each buried main must be installed with at
least 24 inches of cover, except in certain circumstances. 49 C.F.R.
§192.361 provides that each buried service line must be installed with
at least 12 inches of cover in private property and at least 18 inches
of cover in streets and roads. A grant of the waiver sought would
result in all of the Applicant’s existing and future distribution lines
which extend onto private property and serve more than one customer
meter being subject to the federal and state requirements governing
the installation, construction, maintenance and operation of service
lines.
Applicant submits that the waiver sought will reduce the number
of lines which have to be installed in residential areas thereby
eliminating unnecessary installation costs. Applicant further submits
that the waiver will not decrease the safety of the pipeline system for
at least the following reasons.
First, service lines subject to the waiver will not be different in
material, size or construction methods from standards approved by the
Commission and service lines now installed on Applicant’s system;
second, since the lines subject to waiver are on private property,
these lines will not be at any more risk of damage from loading
or excavation than the service lines now installed on Applicant’s
system; third, the number of service lines extending from the street to
a house will be significantly reduced thereby lessening the chances of
mechanical damage by excavation; fourth, the current depth required
for service lines on private property has proven adequate for existing
installations and will be adequate for future installations; and finally,
the location of service lines subject to the waiver will be recorded by
Applicant on its service line order cards.
Under the Commission’s certification for calendar year 1996, dated
February 15, 1996, the Commission is a state authority that certifies
its participation in the United States Department of Transportation
("DOT") Gas Pipeline Safety Program, within the guidelines provided
in 49 United States Code 60105. In addition, in 16 Texas
Administrative Code §7.70(a), the Commission has adopted the
provisions of 49 C.F.R., Part 192 as the minimum safety standards
for intrastate natural gas pipelines operating in Texas.
The application filed at the Commission has been designated Gas
Utilities Docket Number 8652. Information submitted by the
Applicant is available in Docket Number 8652 for inspection and
copying (at the rates stated in Commission rules) in the Office
of General Counsel, Gas Services Section, Suite 12-135 at the
Commission’s offices in the William B. Travis Building at 1701 North
Congress Avenue, Austin, Texas.
The Commission anticipates processing the application in Docket
Number 8652 under an abbreviated procedural schedule. The
application will not be considered in a rulemaking and any waiver
granted in Docket Number 8652 will apply only to the Applicant,
Southern Union Gas Company. This waiver will apply to all current
and future S.U.G. facilities in Texas. Interested persons may file
comments, statements of protest, and motions to intervene in Docket
Number 8652, by 5:00 p.m., on the 30th day after initial publication
in the Texas Register.
Pleadings and comments may be filed in person, by mail, or by FAX
at: Docket Services Section, Office of General Counsel, Railroad
Commission of Texas, 1701 North Congress Avenue, P.O. Box
12967, Room 12-130, Austin, Texas 78711-2967, (512) 463-6989
(FAX). Please indicate the docket number, GUD 8652, on the filing.
All comments filed by the stated deadline will be considered in the
Commission’s final order. All comments will be available for viewing
between the hours of 8:00 a.m. and 5:00 p.m., Monday through
Friday, at the Commission’s offices at 1701 N. Congress Avenue,
12th Floor, Suite 12-1195, William B. Travis Building.
No hearing has been scheduled in this case, and none will be
scheduled unless a person files a motion to intervene, a statement
of protest or other comment opposing the application. No hearing
will be scheduled in response to comments supporting or in favor of
the application.
For additional information, please contact Mary Ross McDonald,
Deputy General Counsel, Gas Services Section, Office of General
Counsel, Railroad Commission of Texas, P.O. Box 12967, Room 12-
119F, Austin, Texas 78711-2967, (512) 463-6989 (FAX) or (512)
463-7007 (Voice).
Issued in Austin, Texas, on July 8, 1997.
TRD-9708811
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Filed: July 8, 1997
♦ ♦ ♦
Stephen F. Austin State University
Notice of Availability of Consulting Services Contract
Pursuant to Chapter 2254, Government Code, Stephen F. Austin State
University (SFASU) requests proposals from qualified firms to pro-
vide construction management services for the following renovation
projects located on the SFASU campus: Forestry Building, Austin
Building-second floor, restrooms - various, and window installations
- various. SFASU is presently employing J. E. Kingham Construc-
tion Company as construction manager in construction and renova-
tion of the Music Building, renovation of the first floor of the Austin
Building, installation of an elevator in the Human Sciences building,
and installation of a campus-wide utility loop. J. E. Kingham has
expressed an interest in serving as construction manager for reno-
vation of the renovation projects that are the subject of this notice
and SFASU will fully consider the efficiencies inherent in employing
Kingham on this project, unless a better proposal is received.
SFASU will select the construction manager based on demonstrated
competence, knowledge, qualifications, and reasonableness of the
proposed fee; additionally, if other considerations are equal, pref-
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erence will be given to a construction manager whose principal place
of business is in the State or who will manage the contract wholly
from an office in the State.
Firms interested in responding to this request for proposals may
obtain information by contacting John Rulfs, Assistant Director of
Physical Plant, Stephen F. Austin State University, PO Box 13031
SFA Station, Nacogdoches, Texas 75962. Phone (409) 468-4341 or
Fax (409) 468-4446.
Proposals must be received no later than 2:00 p.m., August 14, 1997.




Stephen F. Austin State University
Filed: July 2, 1997
♦ ♦ ♦
Texas Department of Transportation
Request for Bid
Notice of Invitation: The Texas Department of Transportation
under authority of Transportation Code, §§202.051, et seq., invites
proposals from cafeteria/food service providers for the lease of space
in the D. C. Greer Building located at 125 East 11th Street in Austin,
Texas. The lease will be awarded by competitive sealed proposal.
Deadline: A letter of interest notifying TxDOT of a provider’s intent
to submit a proposal will be accepted by fax at (512) 463-0032, or by
mail or hand delivery to TxDOT, Building Services, Attention: Dick
Rollins, 125 East 11th Street, Austin, Texas 78701-2483. Letters
of interest will be received until 3:00 p.m. on July 31, 1997. The
letter of interest must include the provider’s name, address, telephone
number, fax number, and name of provider’s contact person. Upon
receipt of the letter of interest, a bid proposal packet will be issued.
(Note: A written request, either by mail/hand delivery or fax, will
be required to receive a bid proposal packet. TxDOT will not issue
a bid proposal packet without receipt of a letter of interest.)
Pre-proposal Meeting: A non-mandatory pre-proposal meeting will
be held on Tuesday, July 29, 1997, at 2:00 p.m. in the cafeteria of
the D. C. Greer Building, 125 East 11th Street, Austin, Texas 78701-
2483.
Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille are
requested to contact Dick Rollins at (512) 463-8888 at least two
work days prior to the meeting so that appropriate arrangements can
be made.
Proposal Submittal Deadline: Proposals will be accepted until 2:00
p.m., Tuesday, August 5, 1997, at the previously mentioned TxDOT
address.
Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Dick Rollins at (512) 463-
8888 or fax (512) 463-0032.




Texas Department of Transportation
Filed: July 9, 1997
♦ ♦ ♦
Request for Proposals
Notice of Invitation: The San Angelo District of the Texas Depart-
ment of Transportation (TxDOT) intends to engage a registered pro-
fessional land surveyor, pursuant to Government Code, Chapter 2254,
Subchapter A, to provide the following services.
Contract Number: 07-8XXP1001, to provide highway, right of way,
and miscellaneous surveys in support of preliminary engineering and
maintenance work in Glasscock, Kimble, Sterling and Tom Green
Counties, Texas.
Deadline: A letter of interest notifying TxDOT of the provider’s
intent to submit a proposal will be accepted by fax at (915) 947-9244,
or by mail/hand delivery to TxDOT, San Angelo District Office, 4502
Knickerbocker Road, San Angelo, Texas 76904, Attention: Matt
C. Carr, P.E. Letters of interest will be received until 5:00 p.m.
on Friday, July 25, 1997. The letter of interest must include the
surveyor’s firm name, address, telephone number, fax number, name
of surveyor’s contact person and refer to Contract No. 07-8XXP1001.
Upon receipt of the letter of interest, a Request for Proposal packet
will be issued. (Note: Written requests, either by mail/hand delivery
or fax, will be required to receive a Request for Proposal packet.
TxDOT will not issue a Request for Proposal packet without receipt
of a letter of interest.)
Proposal Submittal Deadline: Proposals for contract 07-8XXP1001
will be accepted until 5:00 p.m. on Monday, August 11, 1997, at the
previously mentioned TxDOT, San Angelo District Office address.
Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Matt C. Carr, P.E. at (915)
947-9233 or fax (915) 947-9244.




Texas Department of Transportation
Filed: July 9, 1997
♦ ♦ ♦
Texas Water Development Board
Notice of Hearing
An attorney with the Texas Water Development Board (Board)
will conduct a public hearing beginning at 10:00 a.m., August 18,
1997, Room 118, Stephen F. Austin Building, 1700 North Congress
Avenue, Austin, Texas 78701 on a proposed amendment to the
Federal Fiscal Year 1997 Intended Use Plan for the Drinking Water
State Revolving Fund (DWSRF). The Intended Use Plan contains a
listing of water treatment projects in priority ranking order which will
be considered for funding in FY 97 through the Drinking Water State
Revolving Fund program. Amendment is proposed only to Section
IV. Criteria and Method for Distribution of Funds as a response to
comments by the United States Environmental Protection Agency
and changes the initial funding line from two times to one times the
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available funds. 31 TAC Chapter 371 of the board rules are currently
proposed for amendment to provide for the change in computing the
funding line and will be considered for adoption by the Board after
the comment period for rules has expired.
Interested persons are encouraged to attend the hearing and to
present relevant and material comments in writing on the proposed
amendment. In addition, persons may participate in the hearing
by mailing written comments before August 18, 1997 to Frank R.
Forsyth, Jr., Chief, Project Support Section, Engineering Division,
Texas Water Development Board, P. O. Box 13231, Capitol, Station,
Austin, Texas 78711. After the August 18, 1997 public hearing,
comments will continue to be accepted for an additional 30 days.
Copies of the proposed amendment to the FY 1997 Intended Use
Plan will be available in Room 543 of the Stephen F. Austin Building
or may be obtained from the Engineering Division, Texas Water
Development Board, P. O. Box 13231, Capitol, Station, Austin, Texas
78711, on July 15, 1997.
The hearing is being conducted pursuant to 31 TAC Chapter 371
(Rules of the Texas Water Development Board).




Texas Water Development Board
Filed: July 7, 1997
♦ ♦ ♦
Texas Workers’ Compensation Commission
Standards and Procedures For the Medical Advisory Com-
mittee
The Texas Workers’ Compensation Commission at its June 12, 1997
public meeting replaced the Medical Advisory Committee bylaws
with Standards and Procedures for the Medical Advisory Committee.
The approved Standards and Procedures are as follows:
LEGAL MANDATE
The Medical Advisory Committee for the Texas Workers’ Compen-
sation Commission, Medical Review Division is established under
the Texas Workers’ Compensation Act, (the Act §413.005).
PURPOSE AND ROLE
The purpose of the Medical Advisory Committee (MAC) is to bring
together representatives of 12 health care specialties and representa-
tives of labor, business and the general public to advise the Medical
Review Division in developing and administering the medical poli-




The committee, appointed by the Commissioners, is composed of 16
members who must be knowledgeable and qualified regarding work-
related injuries and diseases. Twelve members of the committee shall
represent specific health care provider groups. These members shall
include a public health care facility, a private health care facility, a
doctor of medicine, a doctor of osteopathic medicine, a chiropractor,
a dentist, a physical therapist, a pharmacist, a podiatrist, an occupa-
tional therapist, a medical equipment supplier, and a registered nurse.
Appointees must have at least six years of professional experience in
the medical profession they are representing and engage in an active
practice in their field.
The Commission shall also appoint a representative of employers, a
representative of employees, and two representatives of the general
public. These appointees shall not hold a license in the health care
field and may not derive their income directly or indirectly from the
provision of health care services. The Commissioners may appoint
one alternate representative for each primary member appointed to the
MAC, each of whom shall meet the qualifications of an appointed
member.
Neither the health care provider, nor a business they may be
associated with, may derive more than 40% of their revenues from
workers’ compensation patients. This fact must be certified in their
application to the MAC.
Terms of Appointment
Members serve at the pleasure of the Commissioners. Unless
otherwise directed by the Commissioners, the term of appointment
for primary and alternate members will be two years. A member
may serve a maximum of two terms as a primary, alternate or a
combination of primary and alternate member. Terms of appointment
will terminate August 31 of the second year following appointment
to the position, unless the member resigns, abandons, or is removed
from the position prior to the termination date. Abandonment will
be deemed to occur if any primary member is absent from more
than two consecutive meetings without an excuse accepted by the
Medical Review Division Director. Abandonment will be deemed
to occur if any alternate member is absent from more than two
consecutive meetings which the alternate is required to attend because
of the primary member’s absence without an excuse accepted by
the Medical Review Division Director. The terms will commence
as follow: Primary: FY Ending 1999 Alternate: FY ending 1999
Chiropractor Osteopath Pharmacy Dentist General Public A Private
Facility Occupational Therapist Primary: FY Ending 2000 Alternate:
FY ending 2000 Registered Nurse Public Facility Medical Equipment
Physical Therapist General Public B Medical Doctor Podiatrist
Employer Employee
In the case of a vacancy, the Commissioners will appoint an
individual who meets the qualifications for the position to fill the
vacancy. The Commissioners may reappoint the same individual
to fill either a primary or alternate position as long as the term
limit is not exceeded. Due to the absence of other qualified,
acceptable candidates, the Commissioners may grant an exception
to its membership criteria which are not required by statute.
RESPONSIBILITY OF MAC MEMBERS
Primary Members
Make recommendations on medical issues to the Medical Review
Division.
Attend the MAC meetings, subcommittee meetings, and work group
meetings to which they are appointed.
Ensure attendance by the alternate member at meetings when the
primary member cannot attend.
Provide other assistance requested by the Medical Review Division
in the development of guidelines and medical policies.
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Alternate MAC Members
Attend the MAC meetings, subcommittee meetings, and work group
meetings to which the primary member is appointed during the
primary member’s absence.
Maintain knowledge of MAC proceedings.
Make recommendations on medical issues to the Medical Review
Division when the primary member is absent at a MAC meeting.
Provide other assistance requested by the Medical Review Division in
the development of guidelines and medical policies when the primary
member is absent from a MAC meeting.
Committee Officers
The chairman of the MAC is designated by the Commissioners. The
MAC will elect a vice chairman. A member shall be nominated
and elected as vice chairman when he/she receives a majority of the
votes from the membership in attendance at a meeting at which nine
or more primary or alternate members are present.
Responsibilities of the Chairman
Preside at MAC meetings and ensure the orderly and efficient
consideration of matters requested by the Medical Review Division.
Prior to a MAC meeting confer with the Medical Review Division
Director, and when appropriate, the TWCC Executive Director to
receive information and coordinate:
a. Preparation of a suitable agenda.
b. Planning MAC activities.
c. Establishing meeting dates and calling meetings.
d. Establishing subcommittees.
e. Recommending MAC members to serve on subcommittees.
If requested by the Commission, appear before the Commissioners to
report on MAC meetings.
COMMITTEE SUPPORT STAFF
The Director of Medical Review will provide coordination and
reasonable support for all MAC activities. In addition, the Director
will serve as a liaison between the MAC and the Medical Review
Division staff of TWCC, and other Commission staff if necessary.
The Medical Review Director will coordinate the following activities
for the MAC and its subcommittees and work groups:
Preparing agenda and support materials for each meeting.
Preparing and distributing information and materials for MAC use.
Maintaining MAC records.
Preparing minutes of meetings.
Arranging meetings and meeting sites.




The chairman shall appoint the members of a subcommittee from
the membership of the MAC unless the Commissioners or Director
of Medical Review do so. If other expertise is needed to support
subcommittees, the Commissioners or the Director of Medical
Review may appoint appropriate individuals.
WORK GROUPS
When deemed necessary by the Director of Medical Review or the
Commissioners, work groups will be formed by the Director. At least
one member of the work group must also be a member of the MAC.
WORK PRODUCT
No member of the MAC, a subcommittee, or a work group may claim
or is entitled to an intellectual property right in work performed by
the MAC, a subcommittee, or a work group.
MEETINGS
Frequency of Meetings Regular meetings of the MAC shall be held
at least quarterly each fiscal year during regular Commission working
hours.
CONDUCT AS A MAC MEMBER
Special trust has been placed in members of the Medical Advisory
Committee. Members act and serve on behalf of the disciplines and
segments of the community they represent and provide valuable ad-
vice to the Medical Review Division and the Commission. Mem-
bers, including alternate members, shall observe the following con-
duct code and will be required to sign a statement attesting to that
intent.
Comportment Requirements for MAC Members:
Learn their duties and perform them in a responsible manner;
Conduct themselves at all times in a manner that promotes coopera-
tion and effective discussion of issues among MAC members;
Accurately represent their affiliations and notify the MAC chairman
and Medical Review Director of changes in their affiliations;
Not use their memberships on the MAC
- in advertising to promote themselves or their business,
- to gain financial advantage either for themselves or for those they
represent; however, members may list MAC membership in their
resumes;
Provide accurate information to the Medical Review Division and the
Commission;
Consider the goals and standards of the workers’ compensation
system as a whole in advising the Commission;
Explain, in concise and understandable terms, their positions and/or
recommendations together with any supporting facts and the sources
of those facts;
Strive to attend all meetings and provide as much advance notice to
the Texas Workers’ Compensation Commission staff, attn: Medical
Review Director, as soon as possible if they will not be able to attend
a meeting; and
Conduct themselves in accordance with the MAC Standards and
Procedures, the standards of conduct required by their profession,
and the guidance provided by the Commissioners, Medical Review
Division, or other TWCC staff.
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The Commission will consider taking action to cancel all current
appointments to the Commission’s Medical Advisory Committee at
a subsequent public meeting, the next one of which is tentatively
scheduled for July 10, 1997. The Commission will consider taking
action to appoint members to the MAC in accordance with the MAC
Standards and Procedures.
Invitation to Applicants for Appointment to the Medical Advisory
Committee
The Texas Workers’ Compensation Commission (TWCC) invites all
qualified individuals, and representative of public health care facilities
and other entities and all current primary and alternate MAC members
to apply to fill any of the following positions on the Medical Advisory
Committee (MAC) in accordance with the eligibility requirements
of the new Standards and Procedures for the Medical Advisory
Committee. The purpose and tasks of the MAC are outlined in the
Texas Labor Code, §413.005, which includes advising the Medical
Review Division of TWCC on the development and administration
of medical policies and guidelines. The MAC meets, on the average,
once every six weeks. MAC members are not reimbursed for travel,
per diem, or other expenses associated with the MAC activities and
meetings.
The members of the MAC are appointed by the six commissioners
of TWCC and include health care providers, representatives of
employees and employers and members of the general public. Each
member must be knowledgeable and qualified regarding work-related
injuries and diseases. The complete membership of the MAC includes
16 primary members and 16 alternate members.
During the primary member’s absence, the alternate member will
attend the MAC meetings, subcommittee meetings, and work group
meetings to which the primary member is appointed. The alternate
may attend all meetings. Alternate members shall fulfill the same
responsibilities as primary members, as set out in the Standards and
Procedures for the Medical Advisory Committee as adopted by the
Commission.
The Commission solicits applications for the following positions on
the TWCC Medical Advisory Committee:
PRIMARY
1. Primary member - Public Health Care Facility
2. Primary member - Private Health Care Facility
3. Primary member - Doctor of Medicine
4. Primary member - Doctor of Osteopathic Medicine
5. Primary member - Chiropractor
6. Primary member - Dentist
7. Primary member - Physical Therapist
8. Primary member - Pharmacist
9. Primary member - Podiatrist
10. Primary member - Occupational Therapist
11. Primary member - Medical Equipment Supplier
12. Primary member - Registered Nurse
13. Primary member - Representative of Employers
14. Primary member - Representative of Employees
15. Primary member - General Public
16. Primary member - General Public
ALTERNATE
17. Alternate member - Public Health Care Facility
18. Alternate member - Private Health Care Facility
19. Alternate member - Doctor of Medicine
20. Alternate member - Doctor of Osteopathic Medicine
21. Alternate member - Chiropractor
22. Alternate member - Dentist
23. Alternate member - Physical Therapist
24. Alternate member - Pharmacist
25. Alternate member - Podiatrist
26. Alternate member - Occupational Therapist
27. Alternate member - Medical Equipment Supplier
28. Alternate member - Registered Nurse
29. Alternate member - Representative of Employers
30. Alternate member - Representative of Employees
31. Alternate member - General Public
32. Alternate member - General Public
Any person or entity interested in serving on the MAC may contact
Juanita Salinas in the Commission’s Medical Review Division at
(512) 707-5888 to obtain an application packet. The deadline for
applications has been extended to August 1, 1997. Applications must
be received by 5 p.m. by the TWCC Medical Review Division on
August 1, 1997.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708695
Elaine Crease
Program Assistant, General Counsel’s Office
Texas Workers’ Compensation Commission




TEXAS INFORMATION & REFERRAL CHILD CARE GRANT
The Texas Workforce Commission (TWC) invites proposals for the
Texas Information & Referral Child Care Grant (TI&RCCG). The
purpose of the grant is to allow established Information and Referral
(I&R) agencies to expand their capability to serve working families
seeking appropriate and quality child care. Funds must be requested
for direct service activities only. No administrative costs will be
allowed. The grant requires a 25% local match and recipients must
comply with all applicable federal/state regulations.
A. Authorization of Funding
The funds for the TI&RCCG are authorized under the FY 1997
Appropriations Bill for the federal Department of Health and Human
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Services, Child Care Development Fund (CCDF). Funds are subject
to the requirements of the Child Care and Development Block Grant
Act (CCDBG).
B. Scope of Work
Grant funds must be used to expand I&R services for working
families with child care needs. Applicants must demonstrate a clear
need in their community for the project. Activities proposed must
explicitly support expanded services to working families with child
care needs. Grant activity plans must include at a minimum:
1. The addition of a child development or early child care specialist
to:
a. Identify unmet needs for child care services; coordinate with
other community organizations including the TWC Child Care
Management Services (CCMS) Contractor, the Child Care Training
Contractor, the local Workforce Development Board, and One Stop
Centers to provide enhanced services for parents.
b. Assist potential or existing providers in enhancing operations to
obtain licensing and/or additional recognized accreditation.
2. The expansion/improvement of a computer data base system to
collect comprehensive data on child care providers and services in
the area of jurisdiction for the purpose of assisting working families
with their child care needs.
3. Assistance to those families currently on the CCMS waiting lists
to secure other community resources for child care.
4. The development of a relationship with an established and
recognized child care R&R agency for the purpose of observing child
care resource & referral services and information-sharing.
C. Eligible Applicants
Applicants for the TI&RCCG must meet the following criteria and
provide required documentation as requested in the application packet
to be considered eligible:
1. Legal entity - for profit, non-profit or public agency in accordance
with state/federal regulations.
2. Has 3-5 years experience operating I&R services. Service
jurisdiction must be at least 70% rural and should not duplicate
existing services.
3. Must be recognized as the community information center formerly
called "hubs" (information and referral providers chosen by local ser-
vice providers to serve as the single point of contact for their county
in the statewide network.) as designated by the Texas Information
and Referral Network and other recognized members of the I&R net-
work.
4. Maintains a comprehensive operative computer database of
available resources and public services.
D. Available Funding
Proposals for I&R child care enhancement services may request up
to $30,000. Grant funds will be reimbursed on a monthly cost-
reimbursement basis dependent upon satisfactory performance. Total
federal grant funding is approximately $200,000.
E. Funding Restrictions
1. One hundred percent (100%) of grant funds must be used for
"direct service" program costs. Administrative costs are not eligible
for reimbursement under this grant.
2. Recipients must have an accounting system that can track
grant revenues and/or expenditures separately to meet State/Federal
monitoring requirements.
3. Funds must not be used to supplant current CCDBG or Child Care
Management Services ( CCMS) funding.
F. Matching Funds
Proposals are required to provide 25% local matching funds (direct
costs and/or in-kind) for this grant. Matching funds must not be from
Federal /State sources that prohibit use of matching and/or any funds
that are dedicated to another fund as match. Proposals must identify
the source and type of funds dedicated for Match.
G. Length of Contract
The grant period is eleven (11) months beginning October 1, 1997
or as soon thereafter as contracts can be executed. All contracts will
end on August 31, 1998, or before if funds have been expended.
H. Selection, Notification, and Negotiation Process
Proposals will be graded by both the Texas Workforce Commission
and outside readers. Grading criteria will be included in the grant
applicant packet. The Texas Workforce Commission anticipates
completing the selection and notifying applicants of their application
status the week of September 8, 1997. The selection process will be
based upon proposal scores and geographic location.. Negotiations
will take place immediately after selection. A designated person from
the selected entity must be readily available to respond to budget and/
or programmatic requested revisions between the weeks of September
8 - 19. If a designated person is not readily available to promptly
respond to requested revisions, the grant will not be awarded to the
applicant.
Negotiations will be conducted by TWC as deemed necessary. TWC
reserves the right to vary all provisions of this RFP prior to the
execution of a contract and to execute amendments to contracts when
TWC deems such variances and/or amendments are in the best interest
of the State of Texas.
I. Due Date and Agency Contact
The deadline for receipt and consideration of the TI&RCCG proposal
is 4:00 p.m. August 15, 1997. For further information and to order an
Application Packet, contact the Grants Staff, Texas Work & Family
Clearinghouse, Room 416T, 101 E. 15th Street, Austin, Texas 78778-
0001. Phone (512) 936-3228, FAX: (512) 936-3255.
A list of funded grantees will be published in the Texas Register
following contract execution.
J. TWC’s Obligations
TWC’s obligations under this RFP are contingent upon the actual
receipt by the Agency of funds from the US Department of Health
and Human Services. If adequate funds are not available to make
payments under this grant, TWC shall terminate this RFP and will
not be liable for failure to make payments to applicants under this
RFP.
Issued in Austin, Texas, on July 7, 1997.
TRD-9708887
IN ADDITION July 15, 1997 22 TexReg 6713
Esther Hajdar
Director of Legal Services
Texas Workforce Commission
Filed: July 9, 1997
♦ ♦ ♦
TEXAS SCHOOL CHILD CARE SERVICES GRANT
A. Authorization of Funding
The Texas Workforce Commission (TWC) certifies that it has
authority of funding granted in the V.T.C.A., Education Code
A433.902, as amended.
B. Scope of Work
Two types of grants are offered under the Texas School Child
Care Services Grant (TSCCSG) – a regular school year grant
($25,000 maximum) and a "special" summer program grant ($10,000
maximum). Grant funds may be used for the purpose of implementing
child care before and after school, intercession, holidays, and summer
projects for a school district’s school-age students, A school-age
student is defined as a prekindergarten through 7th grade. Student
scholarships (full or partial) based on need are encouraged.
Funds may be used for the expansion and/or quality improvement
of existing programs and reasonable start-up costs for new programs
that serve school-age children.
Regular school year grant applicants will be required to submit with
their application a Fall Semester campus plan(s) that descriptively
includes how the three following objectives will be implemented for
a specific number of children month by month. Summer program
applicants will be required to submit a summer program campus plan.
Campus plans must include activities that: (1) Challenge students to
use their creative abilities. (Examples: Fine Arts, Field Trips, Games,
Cognitive Skills Activities & Recreation Activities, etc.); (2) Provide
opportunities for students to respect, enjoy, and become involved in
the world around them. (Examples: Field Trips, Community Service
Activities, Academic Enhancements, etc.) and (3) Create a climate
for learning new and practice existing basic life skills. (Examples:
Conflict management, interpersonal relationship and communication
skills, grooming, nutrition/food preparation, money management,
etc.)
C. Eligible Applicants
Eligible applicants include school districts currently accredited by
the Texas Education Agency (TEA). Documentation of eligibility is
required. School districts may apply for both the regular school
year grant and the "special" summer program grant. A separate
grant application must be submitted for the school year grant and
the summer grant to be considered.
D. Available Funding
Proposals for TSCCSG regular school year projects may request up to
$25,000. Summer project applicants may request up to $10,000. The
approximate amount for the total projects to be funded is $400,000.
It is anticipated that approximately 14 regular school-year projects
and 5 summer projects will be selected for funding.
E. Funding Restrictions
Expenditures will be reimbursed on a "cost reimbursement" basis
subject to successful performance. Funds must be used only
for program activities approved by TWC. Grant funds must not
be used to supplant other funding or used to duplicate services.
Permission must be secured from TWC before changes can be
made in activities performed, project personnel, and/or budgeted
expenditures as authorized in the contract.
Administrative costs reimbursed under this grant are limited to ten
percent (10%) of the total grant award. At least ninety percent (90%)
of the grant funds submitted for reimbursement must be for "direct
service" costs.
F. Length of Contract
The contract period begins October 1, 1997, or as soon thereafter
as contracts can be executed and ends August 31, 1998. (Contracts
must end no later than August 31, 1998.)
G. Selection Criteria
Applicants will be graded on a competitive basis. Incomplete appli-
cations will not be graded but will be disqualified from consideration.
Grading criteria and example of a grading form will be included in
the application packet. After grading, applications will be reviewed
and selected based on scores, demonstrated need in the community
for the project, geographical distribution, and apparent ability for the
applicant organization to complete the project successfully. Special
consideration will be given to proposals that will serve the special
needs of children in inclusive settings. Strong preference will be
given to applications from school districts that have not received this
grant before. However, up to two grant awards may be made to
districts with a proven track record for delivering quality school age
services. TWC reserves the right to vary all provisions of this RFP
prior to the execution of a contract and to execute amendments to
contracts when TWC deems such variances and/or amendments are
in the best interest of the State of Texas.
H. Notification and Negotiation
Proposals will be graded and selected applicants determined approx-
imately September 5, 1997. Applicants will be notified of the status
of their application around the week of Septembert 8th. Negotiations
will take place immediately after selection. A designated person from
the school district must be readily available to respond to budget and/
or programmatic requested revisions between the weeks of Septem-
ber 8 - 19. If a designated person is not readily available to promptly
respond to requested revisions, the grant will not be awarded to the
applicant.
I. Due Date and Agency Contact
The deadline for hand delivered consideration of a TSCCG proposal
is 4:00 p.m., August 15, 1997. Application packets mailed must
be post marked by the US. Post Office no later than August 15,
1997 to be considered eligible. Contact the Texas Work & Family
Clearinghouse at 512/936-3228 if you wish to order an application
packet and/or need assistance. Proposals should be mailed to: Texas
Work & Family Clearinghouse, Room 416T,101 East 15th Street,
Austin, Texas 78778-0001.
A list of funded grantees will be published in theTexas Register
following contract completion.
Issued in Austin, Texas, on July 7, 1997.
TRD-9708815
Esther Hajdar
Director of Legal Services
Texas Workforce Commission
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Description of Services
The Texas Workforce Commission (TWC), pursuant to provisions
of Government Code, Chapter 2254, Subchapter B, invites private
consultants to provide offers to the Commission for the training of
various target groups of personnel and certain critical customers in
the following:
The latest techniques of effective team building; and
Analysis of program and systems effectiveness for various programs
and processes with an emphasis on strategic planning.
Historical Introduction
The Texas Workforce Commission was created by the 74th Texas
Legislature in 1995 with the passage of House Bill 1863. It was cre-
ated to bring coordination of the various workforce training programs
available in the state under one roof. This was accomplished by the
merger of 28 separate workforce programs spread throughout 10 sep-
arate agencies into the newly created Texas Workforce Commission.
Its goals are to create a market-driven system through the creation of
local workforce development boards designed to capitalize on local
knowledge of economic development needs. TWC is also charged
with assisting former welfare recipients in making the transition from
welfare to work.
The Commission is seeking a two-phase plan for this training.
PHASE ONE
The Commission is seeking the initial training of Executive Manage-
ment, Commissioners and other key staff in the development of high
performance teams.
It is the intent of the Commission that targeted trainees be instructed
in the following:
Systems Thinking and Role Clarification;
Team Building and Role Clarification;
Decision-making and increasing team progress;
Strategic planning, including building a shared vision, while describ-
ing current reality;




Depending on the proposal, the consultant may be asked to assist
in the development of an agency-wide implementation plan designed
to integrate Phase One training and to build better internal/external
teams and customer relations .
The result of the training should be highly skilled teams knowledge-
able in effective customer response and the elimination of roadblocks
to innovation in the delivery of services.
CONTACT PERSON:
Consultants who wish to make an offer under this proposal may
contact Eric Glenn, External Relations and HUB Coordinator, at 101
E. 15th St., Room 618, Austin, Texas 78778-0001, (512) 463-2951.
Proposals should be submitted to Mr. Glenn.
Closing Date for Receipt of Offers:
All offers must be sent to Eric Glenn, Texas Workforce Commission,
101 East 15th St., Room 618, Austin, Texas 78778-0001. Proposals
must be received at the above referenced offices of the Texas
Workforce Commission by 5 p.m. Central Daylight Time, August
15, 1997.
Procedure for Award of Contract:
The consultant selected must demonstrate an ability to perform
the training specified by the Commission. Additionally, selected
consultant must have demonstrated experience and expertise in
instructing and facilitating teams in the desired approach. Offers
should include a description of proposed training program, a list of
persons who will be utilized in the delivery of services, as well as
the qualifications of the consultant, trainers and instructors. Please
include a listing of clients served, as well as the cost of services to
be provided. The acceptance of an offer by the Commission will be
based on the following:
Proposed Approach;
Experience in Providing Services; and
Cost of Services.
All proposals will be reviewed and ranked by members of a Review
Team formulated for this purpose.
Disclosure by Former Employees of a State Agency:
Any individual who offers to provide consulting services under
the proposal who has been employed by the Commission or by
another state agency at any time during the two years preceding
the making of the offer shall disclose in the offer the nature of the
previous employment with TWC or any other agency, the date the
employment was terminated, and the annual rate of compensation for
the employment at the time of termination.
Issued in Austin, Texas, on July 3, 1997.
TRD-9708853
Esther Hajdar
Director of Legal Services
Texas Workforce Commission
Filed: July 8, 1997
♦ ♦ ♦
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Texas Register
Services
TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).
Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal
 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette
Texas Workers Compensation Commission, Title 28
❑ Update service $25/year




Texas Administrative Code (512) 463-5565
Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/
Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586






Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates amd quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be suject
to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824. For more information, please call (800) 226-7199.
❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95
❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call
Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200




CITY, STATE, ZIP __________________________________________________
Customer ID Number/Subscription Number ______________________________
(Number for change of address only)
❐ Bill Me ❐ Payment Enclosed
Mastercard/VISA Number ____________________________________________
Expiration Date ___________ Signature ________________________________
Please make checks payable to the Secretary of State. Subscription fees are not refundable.






and additonal entry offices
_______________________________________
_______________________________________
